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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

Equity Xo. 67071 

Norman B. Frost and Frederic X". Towers, two of the Ex¬ 
ecutors of and Trustees under the Last Will and Tes¬ 
tament of Mary H. Lincoln, deceased, Plaintiffs, 

v. 

American Security and Trust Company, as remaining 
Executor of and Trustee under the Last Will and Tes¬ 
tament of Mary H. Lincoln, deceased, et al., Defen¬ 
dants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Bill to Construe Will 

Filed April 29 1938 

In the District Court of the United States 
for the District of Columbia 

Holding an Equity Court 
Equity No. 67071 

Norman B. Frost and Frederic N. Towers, two of the Ex¬ 
ecutors of and Trustees under the Last Will and Tes¬ 
tament of Mary H. Lincoln, deceased, 723-15th Street, 
Northwest, Washington, D. C., Plaintiffs, 

v. 

1. American Security and Trust Company, as remaining 
Executor of and Trustee under the Last Will and Tes¬ 
tament of Mary H. Lincoln, deceased, 15th Street & 
Pennsylvania Ave., N. W., Washington, D. C. 
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2. Mary Lincoln Isham. 19 Last T2nd Street, New York 

City, 

3. Jessie Lincoln Randolph. 2908 N Street, Northwest, 

Washington, D. C., 

4. Lincoln Isham, 50 East 77th Street, New York City, 

5. Mary Lincoln Beckwith, 2908 N Street, Northwest, 

Washington, I). C., 

6. Robert Lincoln Beckwith. 6315 Ridgewood Avenue, 

Chevy Chase, Maryland, 

7. The American National Red Cross, a body corporate, 

(Miss Mabel Boardman, Secretary), 17th & D Streets, 
Northwest, Washington, D. C., 

2 8. First Church of Christ Scientist, an unincor- 

corporated religious society, (Clifford P. Smith, 
President), Falmouth & St. Paul Sts., Boston, Massa¬ 
chusetts, and 

9. Iowa Wesleyan College, a body corporate, (H. D. Henry, 
President), Henry County, Mount Pleasant, Iowa, 
Defendants. 

The bill of complaint of Norman B. Frost and Frederic 
N. Towers, as individual executors of and trustees under 
the last will and testament of Mary H. Lincoln, deceased, 
respectfully shows unto the Court as follows: 

I. 

1 That plaintiffs file this bill of complaint as two of the 
three duly qualified and acting executors, and also as two 
of the three residuary trustees, under the last will and tes¬ 
tament of Mary H. Lincoln, deceased, as more fully here¬ 
inafter set forth. 

II. 

That the defendant, American Security and Trust Com¬ 
pany, a body corporate, duly organized and existing under 
the laws in force in the District of Columbia and having its 
principal place of business in the City of Washington, in 
said District, is authorized by law to act as executor and 
trustee of the estates of persons deceased, and is sued as 
the other and remaining duly qualified and acting executor 
and residuary trustee under the last will and testament of 
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said Mary H. Lincoln, deceased, as more fully hereinafter 
set forth. 

III. 

That the defendants, Mary Lincoln Isham and Jessie 
Lincoln Randolph are the surviving daughters of 

3 said decedent; the defendant Lincoln Isham is the 
son and only issue of the said Mary Lincoln Isham; 

and the defendants, Mary Lincoln Beckwith and Robert 
Lincoln Beckwith, are the only issue, by a former marriage, 
of the said Jessie Lincoln Randolph. All of said defen¬ 
dants are of full age and sui juris, their respective ad¬ 
dresses being those as set forth in the caption hereof. Said 
defendants are sued in their respective individual rights, 
as present and/or future beneficiaries under the aforesaid 
last will and testament of Marv H. Lincoln, deceased. 

IV. 

That the defendant. The American National Red Cross, 
a body corporate, was duly incorporated as a District of 
Columbia corporation by Act of Congress approved Jan¬ 
uary 5, 1905, and is sued as one of the three contingent re¬ 
maindermen named in paragraph “Ninth” of the last will 
and testament of the said Mary II. Lincoln, deceased. 

That the defendant, the First Church of Christ Scientist, 
is an unincorporated religious society, of which the follow¬ 
ing are the Directors: George Wendall Adams, Charles E. 
Heitman, William P. McKenzie, William R. Rathburn and 
Mrs. Nelvia E. Ritchie, and is sued as one of the three 
contingent remaindermen named in paragraph “Ninth” of 
the last will and testament of the said Mary H. Lincoln, 
deceased. 

That the defendant, Iowa Wesleyan College, a body cor¬ 
porate, was duly incorporated under the laws of the State 
of Iowa in 1S42, and is sued as one of the three contingent 
remaindermen named in paragraph “Ninth” of the last 
will and testament of the said Mary H. Lincoln, deceased. 

The respective addresses of the said three contingent 
remaindermen are those as set forth in the caption hereof. 

4 V. 

Plaintiffs further state that the above Mary H. Lincoln, 
late a citizen of the United States and a resident of the 
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District of Columbia, departed this life on the thirty-first 
day of March, 11)37, leaving a last will and testament, bear¬ 
ing date the thirtieth day of December, 1935, and a codicil 
thereto bearing date the fifteenth day of June, 1936, each 
of which papers was, on April 29th, 1937, by this Honorable 
Court, in cause numbered 31,650 of the Probate Division 
thereof, admitted to probate and record. Letters Testa¬ 
mentary were thereupon issued by the Court unto plain¬ 
tiffs and unto the defendant, American Security and Trust 
Company, as the executors named in said last will and 
testament. True copies of said will and codicil thereto 
are attached hereto marked “Plaintiffs ’ Exhibit A”, and 
are prayed to be read and considered as a part hereof. 

VI. 

Upon the issuance of said Letters Testamentary to them, 
plaintiffs and defendant. American Security and Trust 
Company, at once entered upon the discharge of their du¬ 
ties as executors and have since continued therein, have 
taken charge of all the personal estate of said decedent, 
have paid and discharged, insofar as possible at the time 
of the filing of this petition, debts and taxes due and owing 
by the decedent, but have not as yet filed their account in 
the said Probate Court, as the time for the filing thereof 
is not yet at hand. Plaintiffs and said defendant, Amer¬ 
ican Securitv and Trust Comnanv, are also named as trus- 
tees of the residuary estate of said decedent under said 
last will and testament. Plaintiffs, and each of them, stand 
readv and willing to undertake and earrv out their duties 
and responsibilities as such residuary trustees; and plain¬ 
tiffs believe, and believing aver, that the defendant, Amer¬ 
ican Security and Trust Company, likewise stands 
5 ready and willing to undertake and carry out its 
duties and responsibilities as the remaining residu¬ 
ary trustee. 

VII. 

Plaintiffs further state that, under the terms and pro¬ 
visions of paragraph •‘Seventh’' of said last will and testa¬ 
ment, the aforesaid testatrix devised and bequeathed the 
rest, residue and remainder of her property and estate re¬ 
maining after the satisfaction of certain specific devises, 
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legacies and bequests (there being no provision in said will 
specifically directing the payment of decedent’s debts) unto 
plaintiffs and defendant herein, American Security and 
Trust Company, as trustees aforesaid, in trust, to hold, 
invest and re-invest the same, collect the income, out of the 
gross income to pay all taxes and other legal charges and 
expenses attending the execution of the trust, and to dis¬ 
burse the net income as follows: To pay Twelve Hundred 
Dollars ($1,200) per annum to each of certain persons 
named in paragraphs “A”, “B” and “C” of said para¬ 
graph “Seventh”, during the terms of their natural lives; 
to pay one-half of the balance of said net income then re¬ 
maining unto the daughters of said testatrix, namely, Mary 
Lincoln Isham and Jessie Lincoln Randolph, defendants 
herein, share and share alike; and to pay the remaining 
one-half of said net income unto the grand-children of said 
testatrix, namely, Lincoln Isham, Mary Lincoln Beckwith 
and Robert Lincoln Beckwith, defendants herein, share 
and share alike, during the terms of the natural lives of 
all of said children and grand-children. Upon the death 
of one of the children of said testatrix, the income there¬ 
tofore payable to her becomes payable, under the terms of 
said last will and testament, to the surviving child; and 
upon the death of the survivor of her children, all 
6 of the income becomes payable unto the grand¬ 
children and their survivors and survivor, the issue 
of any deceased child to take, per stirpes, the income to 
which the deceased parent would have been entitled, if 
living. 

VIII. 

The broad plan of the will is that if issue by direct de¬ 
scent of the testatrix shall ultimately survive, such issue, 
upon the expiration of twenty-one years succeeding the 
death of the survivor of testatrix’ children and grand¬ 
children, shall take the entire residuary estate, absolutely 
free of trust; and that failing the survival of issue by direct 
descent, the residuary estate shall, in that event, be divided 
into three equal parts, one of which shall be distributed, 
free of trust, to each of the following: 

The First Church of Christ Scientist, 

Boston, Massachusetts, 
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The American National Red Cross; and 
Iowa Wesleyan College, 

Mt. Pleasant, Iowa, 

defendants herein. 

IX. 

Under the provisions of paragraph “ Eleventh ” of said 
last will and testament the testatrix gives unto her execu¬ 
tors and trustees from time to time acting, certain author¬ 
ity and powers, among which are the following, namely: 

“Eleventh: For the purpose of carrying out the provi¬ 
sions of this my last will, I give unto my executors and 
trustees from time to time acting the following authority 
and powers, not intending, however, by the giving of spe¬ 
cific powers to limit those of a general nature:— 

“To retain as part of the principal of the trust estate 

herebv created anv shares of stock or bonds or other in- 
» * 

vestments of which I mav be possessed at the time of mv 
demise: to decide finally any question that may arise as to 
what constitutes income and what principal,—it being my 
wish however, that whenever feasible their decision 

7i be in favor of the life-beneficiaries named herein; 

# * # 


X. 

During the course of the administration of the estate in¬ 
come has been received by the plaintiffs and defendant, 
American Security and Trust Company, as executors afore¬ 
said, and payments and distributions have been made there¬ 
from to the beneficiaries, and in the shares and propor¬ 
tions, specified by the will, leaving undistributed income at 
the time of the filing of this petition in excess of Thirty 
Thousand Dollars retained bv the said executors, which 
the plaintiffs believe, and believing aver, is true income 
subject to like distribution under said will. 

XI. 

On or about February 1, 1988, plaintiffs and defendant, 
American Security and Trust Company, as executors afore¬ 
said, received from the Continental Illinois National Bank 
Sz Trust Company of Chicago, Illinois, five hundred (500) 
shares of the common stock of said Continental Illinois 
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National Bank and Trust Company, which stock repre¬ 
sented a dividend of twenty-five per centum (25%) upon 
two thousand (2,000) shares of said stock held by the exec¬ 
utors of the Estate of Mary IJ. Lincoln, deceased. Stock 
certificates representing said five hundred (500) shares of 
said common stock are now in the possession of plaintiffs 
and defendant, American Security and Trust Company, as 
executors aforesaid. 

Plaintiffs are informed and believe, and believing aver, 
that said stock dividend resulted from the retirement, out 
of earnings and net profits of said Bank during the calen¬ 
dar year of 1937, of certain preferred stock of said Bank 
then outstanding; that the net earnings of said Bank for 
the calendar year ended December 31, 1937, amounted to 
$15,318,803.18; that out of said earnings cash divi- 
8 dends, amounting to $2,100,000.00, were paid on the 
common stock of said Bank; that out of said earn¬ 
ings a cash dividend, amounting to $999,S63.19, was paid 
or accrued on the preferred stock of said Bank; and that 
preferred stock in the total amount of $10,000,000.00 was 
thereafter retired (with resultant issuance of the twentv- 
five per cent (25%) common stock dividend hereinbefore 
referred to), leaving a balance of said net earnings for the 
year 1937, of $2,218,939.99. Certified copy of the Resolu¬ 
tion of the Board of Directors of said Bank, dated Jan¬ 
uary 14th, 1938, authorizing the retirement of preferred 
stock as aforesaid and the issuance of new common shares 
is attached hereto, marked “Plaintiffs’ Exhibit B”, and 
prayed to be read and considered as a part hereof. 

XII. 

Plaintiffs, as two of the executors of and trustees under 
the will believe, and believing aver, that it was the inten¬ 
tion of the testatrix bv her will to distribute to the life 
beneficiaries all cash income received on the investments 
of her estate without the retention of any part thereof for 
credit to principal and to give effect to such intention the 
testatrix gave to her executors and trustees broad powers 
and authority to decide finally what shall constitute income 
of her estate. Plaintiffs, as two of the executors of and 
trustees under said will believe, and believing aver, that 
the executors and trustees are required by the terms of the 
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said last will and testament to exercise that power, when¬ 
ever feasible in favor of the life-beneficiaries thereunder. 
Plaintiffs as two of the executors of and trustees under 

said will have determined and decided finallv that all cash 

• 

income received during the course of the administration of 
the estate upon the investments of the estate is income and 
that the stock dividend of the said Continental Illinois 
Bank and Trust Company is likewise income under 

9 the terms of the will of the said Mary Harlan Lin¬ 
coln and that such income and such stock dividend 

should therefore be distributed to the life-beneficiaries. 

XIII. 

'Plaintiffs state that the defendants life-beneficiaries 
named in the will of the decedent and entitled to the net 
income of the residuary estate have made demand on the 
executors and trustees for the payment and distribution of 
all cash income remaining undistributed after the deduc¬ 
tion of taxes and other legal charges and expenses attend¬ 
ing the execution of the trust as provided by the will as 
well as the aforesaid stock dividend of the said Continental 
Illinois Bank and Trust Company and that although the 
plaintiffs as such executors have decided finally that the 
cash income received and the aforesaid stock dividend is 
tfue income distributable to the life-beneficiaries, they be¬ 
lieve, and believing aver that the American Security and 
Trust Company as an executor aforesaid has not up to the 
time of the filing of this petition made any similar decision 
or, if made, has not so advised the plaintiffs and by reason 
whereof the plaintiffs cannot make distribution of said 
cash income nor of said stock dividend to which thev be- 
iieve the life-beneficiaries are entitled. Plaintiffs further 
believe, and believing aver, that it is necessary to invoke 
the aid of this Honorable Court to have an interpretation 
of the applicable provisions of the last will and testament 
of the testatrix as to their powers, authority and duty in 
the premises and as to such other questions and matters as 
may be properly incidental thereto for the proper protec¬ 
tion of the executors and trustees upon making such pay¬ 
ment and distribution as aforesaid. 

WHEREFORE, the premises considered, the plain- 

10 tiffs pray: 
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1. That the process of this Court may issue, directed 
to the defendants, Mary Lincoln Isham, Jessie Lincoln 
Randolph, Lincoln Isham, Mary Lincoln Beckwith, Rob¬ 
ert Lincoln Beckwith, First Church of Christ Scientist, 
American National Red Cross and Iowa Wesleyan College, 
requiring them, and each of them, to appear herein by a 
day certain and answer the exigencies of the foregoing bill 
of complaint, and that, as to such of them as may be non¬ 
residents and may not appear herein voluntarily, a suit¬ 
able order of publication or substituted service of process 
may be had herein; 

2. That a decree or decrees may be entered herein con¬ 
struing the trust provisions of said paragraph “Seventh” 
of the last will and testament of said Mary H. Lincoln, and 
particularly construing the provisions of paragraph “Elev¬ 
enth” of said last will and testament with particular refer¬ 
ence to the power therein conferred upon the executors 
thereof and trustees thereunder to decide finally any ques¬ 
tion that mav arise as to what constitutes income and what 

• 

principal; 

3. That a decree or decrees may be entered herein di¬ 
recting distribution of the income and stock dividend re¬ 
ferred to in paragraphs X and XI hereof: 

4. That, if the Court may deem it appropriate, this cause 
may be referred to the Auditor of this Court, to state the 
accounts of plaintiffs and defendant, American Security 
and Trust Company, as co-executors aforesaid; and 

5. That plaintiffs may have such other and further relief 
as to the Court may seem proper in the premises. 

NORMAN B FROST 
FREDERIC N. TOWERS 
Executors avd Trustees 
Aforesaid , pro se 

1.1 District of Columbia, 

We solemnly swear that we have read the foregoing Bill 
by us subscribed and know the contents thereof: that the 
matters and things therein stated upon our personal knowl¬ 
edge are true, and those stated upon information and be¬ 
lief, we believe to be true. 

NORMAN B FROST 
FREDERIC X. TOWERS 
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‘Subscribed and sworn to before me this 29th day of 
April, 193S. 

ELIZABETH R YOUNG 

(Notarial Seal) Xotary Public , D. C. 


Exhibit “A” 

Last Will and Testament of Mary Harlan Lincoln. 

1, Mary Harlan Lincoln, a resident of and domiciled in 
the City of Washington, District of Columbia, do hereby 
make, publish and declare this to be my last will and testa¬ 
ment, herebv revoking all wills bv me at anv time hereto- 
fore made and intending hereby to dispose of all property 
of every kind and description belonging to me at the time 
of my death. 

First: I give and bequeath unto my daughter, Mary 
Lincoln Isham, for and during the term of her natural life, 
the Heah’ portrait of President Lincoln; and, if she shall 
not survive me, or upon her death, I give and be- 
12 queath said portrait unto the Government of the 
United States of America, provided it be given an 
appropriate place in the White House in Washington. 

I also give and bequeath unto my daughter, Mary Lin¬ 
coln Isham, all silverware in my possession that formerly 
belonged to President Lincoln or his wife, Mary Todd 
Lincoln. 

1 Second: My Washington, D. 0. residence, being premises 
known as 3014 N Street, Northwest, described in the land 
records of the District of Columbia as Lot 840 in Square 
1209, together with all furnishings, bric-a-brac, silverware, 
books and pictures contained therein (excepting the Healy 
portrait in which, by paragraph “First” hereof, she is 
given a life estate), I give, devise and bequeath in full and 
perfect ownership unto my daughter Mary Lincoln Isham: 
and. if she shall not survive me, I give, devise and bequeath 
this real and personal property (with the exception of the 
Healy portrait) in full and perfect ownership unto my 
grandson, Lincoln Isham. 

Third: My real estate known as “Hildene”, at Man¬ 
chester, Vermont, together with all improvements thereon, 
all farm and other implements, and all furnishings, bric-a- 
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brae, books, pictures and silverware (excepting the Presi¬ 
dent Lincoln silverware which, by paragraph “First” 
hereof 1 have bequeathed unto my daughter, Mary Lincoln 
Isham), contained in the buildings, 1 give, devise and be¬ 
queath unto my granddaughter, Mary Lincoln Beckwith, in 
full and perfect ownership. 

Fourth: All jewelry, clothing and personal effects owned 
by me at the time of my death 1 give absolutely unto my 
daughter, Mary Lincoln isham; and all passenger auto¬ 
mobiles owned by me at the time of my death I give abso¬ 
lutely unto my daughter, Jessie Lincoln Randolph. 
13 Should one of my said daughters predecease me, 
then and in that event 1 give and bequeath all the 
tangible personal property referred to in this paragraph 
“ Fourth” hereof unto the survivor of them. 

Fifth: Should they or either of them survive me, I 
give and bequeath unto George Bushee and his wife, 
Phoebe Bushee (both of Manchester, Vermont) jointly, or 
to the survivor of them, the sum of Two Thousand Dol¬ 
lars ($2,000.). 

Sixth: Should they or either of them survive me, I give 
and bequeath unto Albert TTeyser and his wife, Estelle 
Heyser (both of Washington, D. C.) jointly, or to the sur¬ 
vivor of them, the sum of Two Thousand Dollars ($2,000.). 

Seventh: All the rest, residue and remainder of my 
estate of everv kind whatsoever and wheresoever situate 
I give, devise and bequeath unto my trustees hereinafter 
named, their survivors or survivor and successors or suc¬ 
cessor, in trust, nevertheless, to invest and reinvest the 
principal and collect the income thereof and out of the 
gross income to pay all taxes and other legal charges and 
expenses attending the execution of the trust; and out of 
the net income to make the following payments, at con¬ 
venient and regular intervals:— 

A. To pay to Ben Hardin Helm, of Lexington, Kentucky, 
the sum of Twelve Hundred Dollars ($1,200.) per annum, 
for and during the term of his natural life: and if he be 
dead, or upon his death, to pay said sum to his sister, 
Katherine Helm, for and during the term of her natural 
life; and if they be dead, or upon the death of the survivor 
of them, to pay said sum to their sister, Elodie Helm Lewis, 
for and during the term of her natural life;—said pay- 
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ments to cease and determine with the death of the survivor 
of the three persons named in this sub-paragraph “A” of 
this, my last will and testament. 

14 B. To pay to Jessie Skinner Morrison, of In¬ 
dianapolis, Indiana, the sum of Twelve Hundred 

Dollars ($1,200.) per annum for and during the term of 
her natural life; and if she be dead, or upon her death, to 
pay said sum to her husband, Frank IV. Morrison, for and 
during the term of his natural life; and if they be dead, 
or upon the death of the survivor of them, to pay said sum 
to their son, Gilbert Morrison, for and during the term of 
his natural life;—said payments to cease and determine 
with the death of the survivor of the three persons named 
in this sub-paragraph lettered “B” of this, my last will 
and testament. 

C. To pay to Emma C. Raymond, of Washington, D. C., 
for and during the term of her natural life, the sum of 
Twelve Hundred Dollars ($1,200.) per annum. 

D. To pay one-half of the balance of net income remain¬ 
ing after satisfaction of the payments provided for in sub¬ 
paragraphs ‘-A”, “ B", and “0” hereof to my daughters, 
Mary Lincoln Isham and Jessie Lincoln Randolph, share 
and share alike, for as long as thev shall both live. 

Upon the death of either of my said daughters I direct 
that this entire one-half of balance of net income shall be¬ 
come payable to my surviving daughter for the remainder 
of her natural life; and upon the death of the surviving 
daughter, said one-half of net income shall be paid to my 
grandchildren and their issue in the manner and propor¬ 
tions provided in the following sub-paragraph “E” hereof, 
thus making my grandchildren and their issue recipients 
of the entire balance of net income after the death of the 
survivor of mv said daughters. 

E. To pay the remaining one-half of the balance of net 
income (and upon the death of the survivor of my two 
daughters the entire balance of net income) to my grand¬ 
children, Lincoln Isham, Mary Lincoln Beckwith 

15 and Robert Lincoln Beckwith, share and share .alike, 
for and during the terms of their natural lives. 

Upon the death of any grandchild I direct that the share 
of income payable hereunder to him or her shall become 
payable to any issue by direct descent of such deceased 
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grandchild, said issue by direct descent to take by repre¬ 
sentation, per stirpes and not per capita; and if any grand¬ 
child die without issue by direct descent, then and in that 
event the share of income payable hereunder to him or her 
shall be added to and increase in equal proportion the in¬ 
come payable to the surviving grandchildren or grandchild, 
—the issue by direct descent of any deceased grandchild to 
take, per stirpes, the increase in income that the parent 
would have received if living. 

I direct that when the several persons appointed in sub- 
paragraphs “A*’, “B” and “C” hereof to receive income 
from the trust hereby created shall die, the income thereto¬ 
fore payable to them, or any of them, shall become a part 
of and so increase the income distributable to my children 
and grandchildren (and their issue by direct descent) un¬ 
der sub-paragraphs “D” and “E” hereof. 

I direct that the income payable under this paragraph 
“Seventh” hereof (and its sub-paragraphs) shall not be 
in any manner answerable for the debts, contracts or en¬ 
gagements of the several persons to whom it shall be pay¬ 
able, nor liable to any charge, encumbrance, assignment, 
conveyance or anticipation by them. 

Eighth: I direct my trustees to h o]d the principal of 
my residuary est ate intact for the purposes hereinbefor e 
eypvt -es;s;ed mitiLt hcjdeat h of the j >ux vivor of mv two dau gh- 
ters, Mary Lincoln Isham and Jessie Lincoln Randolph, at 
which time I direct said trustees to pay over to each of my 
grandchildren then living the sum of One Hundred 
16 Thousand Dollars ($100,000) In cash, free and clea r 
of all trysts : and I direct my said trustees to hold 
the balance of my residua ry estate intact for the purposes 
hereinbefore expressed until the expiration of twenty-one 
years from the death of the survivor of my two daughters, 
Mary Lincoln Isham and Jessie Lincoln Randolph, and 
three grandchildren, Lincoln Isham, Mary Lincoln Beck¬ 
with and Robert Lincoln Beckwith, at which time I direct 
that mv residuary estate he divided into as many equal 
shares, not to exceed three, as there shall be deceased 
grandchildren represented by issue by direct descent, and 
to pay over, transfer and distribute, absolutely free of 
trust, one such share of said residuary estate to and among 
the issue by direct descent of each such deceased grand- 


14 AMER. SEC. & TR. CO. VS. NORMAN B. FROST ET AL. 


child, the issue by direct descent to take by representation, 
per stirpes, and not per capita. 

Ninth: If at any time there shall be a failure of grand¬ 
children and their issue by direct descent competent to take 
mv residuary estate under the provisions of paragraph 
“Eighth*’ hereof and my daughters, Mary Lincoln Isham 
and Jessie Lincoln Randolph, or either of them, be then 
alive, then and in that event I direct that my entire resi¬ 
duary estate shall be forthwith paid over, transferred and 
distributed to my said daughters, share and share alike, 
or to the survivor of them, absolutely free of trust. 

And if at anv time there shall be a failure of grandchil- 
dren and their issue by direct descent competent to take 
my residuary estate under the provisions of paragraph 
“Eighth** hereoi and mv said daughters, Man* Lincoln 
isham and Jessie Lincoln Randolph, shall both be dead, 
then and in that event l direct that mv entire residuarv 
estate shall be divided into three equal parts and 
17 that one such part shall be forthwith paid over, 
transferred and distributed, absolutely free of all 
trust, to each of the following, to wit:— 

1. The First Church of Christ Scientist, 

Boston. Massachusetts: 

2. The American National Red Cross; and 

3. Iowa Wesleyan College. 

Mt. Pleasant, Iowa 

Should it become necessary hereunder to distribute my 
residuary estate prior to the death of any one or more of 
the persons appointed in sub-paragraphs “A”, “B”, and 
“ C * ’ of paragraph “Seventh** hereof to receive income 
from the trust hereby created, then annuities shall be pur¬ 
chased from principal sufficient to pay such beneficiaries 
the amounts specified in said sub-paragraphs for the re¬ 
mainder of their, his or her natural lives. 

Tenth: I hereby nominate, constitute and appoint the 
American Security & Trust Company, Norman B. Frost 
and Frederic N. Towers, all of Washington, D. C., and the 
survivors and survivor of them, their successors and suc¬ 
cessor, as executors and trustees under this my last will 
and testament. 
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Eleventh: For the purpose of carrying out the provi¬ 
sions of this my will, I give unto my executors and trustees 
from time to time acting the following authority and 
powers, not intending, however, by the giving of specific 
powers to limit those of a general nature:— 

To retain as part of the principal of the trust estate 
hereby created any shares of stock or bonds or other in¬ 
vestments of which I may be possessed at the time of my 
demise; to decide finally any question that may arise as to 
what constitutes income and wHat~prmcipal.—it bein g mv 
wish, howeverTHiaf whenever feasible their.decJL&io n be in 
f avor of t he life-beneficiaries named herein; to sell 
18 or to mortgage ahv real estate which thev inav re- 
ceive hereunder or later acquire; to sell the whole 
or any part or parts of my residuary estate, real or per¬ 
sonal, at public or private sale and upon such terms and 
subject to such conditions as they may think fit and proper, 
and to invest and reinvest the proceeds of any such sale; 
to employ in connection with the administration of my 
estate and whenever necessary during the existence of the 
trusts herein created attorneys Norman B. Frost and Fred¬ 
eric* N. Towers, who, through long and intimate knowledge 
of my affairs and those of my family are best fitted to un¬ 
dertake this responsibility; and to do all other acts and 
things whatsoever that may be necessary and proper in 
carrying out the terms of this my will. 

I further authorize and empower my executors herein¬ 
before appointed to charge a commission of one-percentum 
(19r) each on the gross amount of my estate for their ser¬ 
vices as such and to pay in addition to such commissions 
attorneys’ fees for services in connection with the admin¬ 
istration of my estate equal to the total of said commis¬ 
sions; and I authorize and empower my trustees acting 
hereunder to charge an annual commission of two per- 
centum (2%) each on the annual gross income of the trust 
estate for their services as such; and to charge a reason¬ 
able commission upon the corpus of the trust upon its ter¬ 
mination and the distribution of its assets. 

TN WITNESS WHEREOF I have hereunto set my hand 
to this my last will and testament, consisting of eight type¬ 
written pages, the first seven of which I have initialed for 
identification, this 30th day of December, A. D., 1935. 

MARY H. LINCOLN 
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19 Signed, Sealed, published and declared by the 
above-named testatrix as and for her Last Will and 

Testament in the presence of us who, at her request and in 
her presence, and in the presence of each other, have here¬ 
unto subscribed our names as witnesses. 

ELIZABETH R. YOUNG 
801 Hibbs Building 

1 IDA MAY THAYER 

1440 W Street, N. W. 

FRANCES HENRY DYKES 
1 407 Hibbs Building 

Exhibit “A” 

1 Codicil to Last Will and Testament of Mary Harlan 

Lincoln 

I, Mary Harlan Lincoln, hereby declare this to be a codi¬ 
cil to my last will and testament dated December 30th, 1935. 

1 I hereby revoke in its entirety paragraph “THIRD ' 9 on 
page two of said will, and in its place and stead substitute 
the following. 

“Third: My real estate known as “Hildene”, at Man¬ 
chester, Vermont, together with all improvements thereon, 
all farm and other implements, and all furnishings, bric-a- 
brac, books, pictures and silverware, I give, devise and be¬ 
queath unto my daughter, MARY LINCOLN ISHAM, for 
and during the term of her natural life; and, if she shall 
not survive me, or upon her death, I give, devise and be¬ 
queath the said estate, with all the appurtenances afore¬ 
said, unto my granddaughter, MARY LINCOLN BECK¬ 
WITH, in full and perfect ownership.” 

In each and every other respect I hereby ratify and con¬ 
firm the provisions of my said last will and testament. 

In Witness Whereof I have hereunto set my hand and 
seal this fifteenth day of June, A. D. 1936. 

(Seal) MARY HARLAN LINCOLN 

20 Signed, Sealed, Published and Declared by the 
above-named testatrix as and for a Codicil to her 

last will and testament dated December 30th, 1935, in the 
presence of us who, at her request and in her presence, and 
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in the presence of each other, have hereunto subscribed our 
names as witnesses. 

ESTELLE HEYSER 
1248 - 30th St., N. W. 

ALBERT HEYSER 
1248 - 30th St., N. W. 

FREDERIC N. TOWERS 
Hibbs Building 

Plaintiffs’ Exhibit “2?” 

Plfs Exh 

8 

7/25/38 J J S 

Continental Illinois National Bank and Trust Company of 

Chicago 

Certified Actions of the Board of Directors 

I, R. C. Hyatt, Vice President and Secretary to the Board 
of Directors of Continental Illinois National Bank and 
Trust Company of Chicago, do hereby certify that at a 
special meeting of the Board of Directors of said Associa¬ 
tion, duly called and held at its banking office, 231 South La 
Salle Street, Chicago, Illinois, on January 14, 1938, at 12:30 
o’clock P. M., at which a quorum of the Board was present 
and acting, the following preambles and resolutions were 
duly moved, seconded and unanimously adopted: 

Resolved that from the net profits of the Association 
for the year 1937, or in whole or in part from Undivided 
Profits account or other net profits as the proper officers 
of the Association may determine, there be set aside and 
paid into the “Preferred Stock Retirement Fund” on Feb¬ 
ruary 1, 1938, the sum of $10,000,000. 

Whereas, on February 1, 1938, the Preferred Stock Re¬ 
tirement Fund will amount to $10,000,000 and, under the 
terms of Article FIFTH of the Articles of Association, such 
amount may thereupon be used in retirement of preferred 
stock in the manner provided by the Articles of Associa¬ 
tion ; 
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21 Now, Therefore, Resolved that this Board of Di¬ 
rectors elects to retire by call on February 1, 1938, 
$10,000,000 par amount of preferred stock of this Associa¬ 
tion, being an amount equivalent to the total amount of such 
fund as it will be on February 1, 193S. 

Whereas, there being only two holders of the preferred 
shares of the Association, to wit, Reconstruction Finance 
Corporation holding certificate No. P 11 for 1,049,990 
shares in the total par amount of $34,999,666 2/3, and Mr. 
Raymond A. Sehulein holding certificate No. P 2 for 10 
shares in the par amount of $333 1/3; 

Now, Therefore, Resolved that such call of preferred 
stock be and hereby is directed to be made by first offering 
to Mr. Raymond A. Sehulein or to any transferee of the 
shares now held by him the right to have all or any of his 
shares retired on February 1, 1938, at the price of par and 
that thereafter on February 1, 1938, an amount equivalent 
to the balance of the Preferred Stock Retirement Fund 
shall be used to retire so many shares of the preferred 
stock held by Reconstruction Finance Corporation as such 
funds will retire at par, and 

Resolved that upon such retirement on February 1, 193S, 
any accrued and unpaid dividends on such preferred stock 
to 'be retired be paid in cash under the terms of the follow¬ 
ing resolutions in respect of the regular February 1, 1938, 
dividend. 

Resolved that a dividend be and hereby is declared 
on the preferred capital stock of this Association of record 
at the close of business on January 31, 1938, payable out 
of Undivided Net Profits, available therefor, and/or out 
of Reserve for Dividend on Preferred Stock heretofore set 
aside from Undivided Profits of the Association, to be paid 
on February 1,193S, at the rate of 3°/c per annum from Au¬ 
gust 1, 1397, to and including January 31, 1938. 

Resolved that, in the discretion of the proper officers of 
the Association, the retirement of preferred stock and the 
payment of dividend on preferred stock on February 1, 
1938, both as above provided for, may be paid either in 
cash, or in United States Government obligations at par 
plus interest accrued thereon to the date of payment, or in 
part in cash and in part in such United States Government 
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obligations at par plus interest accrued thereon to the date 
of payment. 

Resolved that the proper officers of the Bank be and they 
are hereby authorized in their discretion to deposit in the 
Custodian Account at the Federal Reserve Bank of Chicago 
at any time up to and including February 1, 1938, such 
amount or amounts as they may determine in anticipation 
of and to provide for the retirement of preferred 
22 stock of the Bank up to $10,000,000 in par amount on 
February 1, 1938. 

Resolved that appropriate notice of such call of pre¬ 
ferred stock for retirement be given to Mr. Raymond A. 
Schulein or to any transferee of the shares now held by him 
and to Reconstruction Finance Corporation in writing not 
less than 10 days prior to February 1, 1938. 

Whereas, by action previously taken at this meeting 
there has been ordered set apart in the Preferred Stock 
Retirement Fund on February 1, 1938, the sum of 
$10,000,000 and it has been determined to call and retire 
on February 1, 1938, $10,000,000 par amount of preferred 
stock, and 

Whereas, in accordance with the provisions of the Ar¬ 
ticles of Association the Comptroller of the Currency has 
directed that simultaneously with the retirement of the 
aforesaid $10,000,000 aggregate par value of preferred 
stock, there be transferred from reserves set up for the 
retirement of preferred stock to a special reserve fund for 
the payment of common stock dividends the sum of 
$ 10 , 000 , 000 ; 

Xow, Therefore, Resolved, that such direction of the 
Comptroller of the Currency be followed and that on Feb¬ 
ruary 1, 193S, simultaneously with the retirement of said 
$10,000,000 aggregate par value of preferred stock, there 
be transferred from the Preferred Stock Retirement Fund 
to a special reserve fund for the payment of dividends in 
common stock, the sum of $10,000,000, and 

Resolved, that in accordance with the provisions of the 
Articles of Association, on February 1, 1938, the $10,- 
000,000 directed to be set aside in a special reserve fund for 
the payment of common stock dividends be capitalized and 
transferred to the common capital stock account, and that 
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against the same there be issued new common shares of the 
Association in the aggregate par value of $10,000,000. 

Resolved that on February 1, 1938, such $10,000,000 par 
amount of new common shares of the Association be issued 
and distributed pro rata to the holders of the presently is¬ 
sued and outstanding common stock of the Association of 
record at the close of business on February 1, 1938, and 

Resolved that certificates for fractional shares of stock 
shall not be issued and distributed, except in the discretion 
of the proper officers of the Bank, and such fractions shall 
be cleared into whole shares as soon as may be, through 
purchase or sale by the several holders thereof, or other¬ 
wise. 

Resolved that the shareholders be advised of the actions 
here taken by letter in substantially the following form: 


23 Continental Illinois National Bank and Trust 

Company of Chicago 


j 

i 

To Shareholders: 


January 14, 1938 


The Board of Directors today declared a cash dividend 
of $1.00 per share on the common stock of the Bank, payable 
February 1, 1938, to common shareholders of record at the 
close of business January 20, 1938. 

The Board of Directors also authorized the retirement 
of $10,000,000 of preferred stock of the Bank on February 
1, 193S, from earnings, and directed that on February 
1, 193S, $10,000,000 par value of new common shares be is¬ 
sued and distributed pro rata to common shareholders of 
record at the close of business February 1,1938, as a stock 
dividend amounting to 25 per cent on the outstanding com¬ 
mon stock. 

Accordingly, on February 1, 1938, there will be mailed 
to common shareholders of record at the close of business 
on that day a certificate representing one share of common 
stock for each four common shares held of record at that 
time. 

Where distribution of the new common shares results in 
a fractional share, no certificate for the fraction is to be 
delivered, but on February 1, when such fractional amounts 
are determined from the stock records, the holder will be 
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asked to indicate his desire to purchase or to sell a frac¬ 
tional share in order to adjust to a whole share. The offi¬ 
cers of the Bank will be glad to cooperate with shareholders 
to carry out their wishes in the matter. 

This retirement of $10,000,000 of preferred stock will re¬ 
duce the outstanding preferred stock from $35,000,000 to 
$25,000,000 and the stock dividend will increase the total 
common stock from the present $40,000,000 to $50,000,000. 

WALTER J. CUMMINGS 
Chairman , B.oard of Directors 


Whereas, to clear fractional shares in connection with 
the dividend in common shares hereinbefore declared, it 
may be necessary or advisable for the Bank to sell frac¬ 
tional shares from its holdings of shares of the Bank; 

Now, Therefore, Resolved that the proper officers of the 
Association be and they are hereby authorized in their dis¬ 
cretion, where necessary or expedient in order to facilitate 
the clearance of fractional shares into whole shares, to 
split any whole shares owned and held by the Bank and 
to sell the same at such price or prices as they may from 
time to time determine in their discretion, and 
24 Resolved that the Chairman of the Board, the 
President and other proper officers of the Associa¬ 
tion be and they are hereby authorized and directed to take 
any and all actions which in their judgment may be proper 
in carrying out the provisions and intent of the foregoing 
resolutions. 

In Witness Whereof, I have hereunto set my hand and 
the seal of the Association in Chicago, Illinois, March 7, 
1938. 


(Seal) 


R. C. HYATT (signed) 

Vice President and Secretary , 
Board of Directors. 


25 Answer of Mary Lincoln Isham 

Filed May 31 1938 

• • • 

Comes now the defendant, Mary Lincoln Isham, and for 
Answer to the original Bill to Construe the Will of Mary 
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H. Lincoln, deceased, says that she hereby submits to the 
jurisdiction of this Honorable Court; upon information and 
belief she admits to be true the allegations contained in 
paragraphs numbered “I’* to “XIII”, both inclusive, of 
said Bill; and hereby consents that the Court may proceed, 
without any further notice to her, to hear and determine 
the matters involved in this cause, and to enter such orders 
and decrees herein as to the Court may seem just and 
proper. 

And defendant further alleges, having been advised by 
counsel, that under a proper construction of the terms and 
provisions of the said Last Will and Testament of said 
Mary H. Lincoln, the life-beneficiaries of the trust thereby 
created are entitled to the entire income of said decedent’s 
estate, including all income received from assets used in 
the course of administration for the payment of debts, 
taxes and expenses of administration, no part of which 
income is properly allocable, under said Will, to principal, 
which income is referred to in paragraph numbered “X” 
of the Bill aforesaid: and, further, that said life-benefici¬ 
aries are likewise entitled to the distribution to them of 
the stock dividend referred to in paragraph numbered 
“XI” of said Bill. 

MARY LINCOLN ISHAM 

JOHN A KRATZ 

Attorney for Mary Lincoln I sham . 

26 State of Vermont 

County of Bennington $$: 

Mary Lincoln Isham, being first duly sworn, deposes and 
says that she has read the foregoing Answer by her sub¬ 
scribed; that the facts therein stated of her personal knowl¬ 
edge are true and those stated on information and belief 
she believes to be true. 

MARY LINCOLN ISHAM 

Subscribed and sworn to before me this 28" dav of Mav, 
1938. 


(Seal) 


E. GRIFFITH 

Notary Public 
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27 Answer of Jessie Lincoln Randolph 

Filed May 31 1938 

* • * 

Comes now the defendant, Jessie Lincoln Randolph, and 
for Answer to the original Bill to Construe the Will of 
Mary H. Lincoln, deceased, says that she hereby submits 
to the jurisdiction of this Honorable Court; upon informa¬ 
tion and belief she admits to be true the allegations con¬ 
tained in paragraphs numbered ‘‘I” to “XIII”, both in¬ 
clusive, of said Bill; and hereby consents that the Court 
may proceed, without any further notice to her, to hear 
and determine the matters involved in this cause, and to 
enter such orders and decrees herein as to the Court may 
seem just and proper. 

And defendant further alleges, having been advised by 
counsel, that under a proper construction of the terms and 
provisions of the said Last Will and Testament of said 
Mary H. Lincoln, the life-beneficiaries of the trust thereby 
created are entitled to the entire income of said decedent’s 
estate, including all income received from assets used in 
the course of administration for the payment of debts, 
taxes and expenses of administration, no part of which 
income is properly allocable, under said Will, to principal, 
which income is referred to in paragraph numbered “X” 
of the Bill aforesaid; and, further, that said life-benefici¬ 
aries are likewise entitled to the distribution to them of 
the stock dividend referred to in paragraph numbered 
“XI” of said Bill. 

JESSIE LINCOLN RANDOLPH 

JOHN A KRATZ 

Attorney for Jessie Lincoln Randolph. 

28 City of Washington 

District of Columbia ss: 

Jessie Lincoln Randolph, being first duly sworn, deposes 
and says that she has read the foregoing Answer by her 
subscribed: that the facts therein stated of her personal 
knowledge are true and those stated on information and 
belief she believes to be true. 

JESSIE LINCOLN RANDOLPH 
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Subscribed and sworn to before me this 24th dav of Mav, 
1938. 


ELIZABETH R. YOUNG 
(Seal) Notary Public , I). C. 


Answer of Lincohi Isham 
Filed May 31 1938 


Conies now the defendant, Lincoln Isham, and for An¬ 
swer to the original Bill to Construe the Will of Mary H. 
Lincoln, deceased, says that he hereby submits to the juris¬ 
diction of this Honorable Court; upon information and be¬ 
lief he admits to be true the allegations contained in para- 
graps numbered “1“ to “XIII", both inclusive, of said 
Bill: and hereby consents that the Court may proceed, 
without any further notice to him, to hear and determine 
the matters involved in this cause, and to enter such or¬ 
ders and decrees herein as to the Court may seem just and 
proper. 

29 And defendant further alleges, having been ad¬ 
vised by counsel, that under a proper construction 
of the terms and provisions of the said Last Will and Tes¬ 
tament of said Marv H. Lincoln, the life-beneficiaries of 
the trust thereby created are entitled to the entire income 
of said decedent's estate, including all income received 
from assets used in the course of administration for the 
payment of debts, taxes and expenses of administration, 
no part of which income is properly allocable, under said 
Will, to principal, which income is referred to in para¬ 
graph numbered “X” of the Bill aforesaid; and, further, 
that said life-beneficiaries are likewise entitled to the dis¬ 
tribution to them of the stock dividend referred to in para¬ 
graph numbered “XI" of said Bill. 

LINCOLN ISHAM 

JOHN A KRATZ— 

Attorney for Lincoln Isham. 
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State of Vermont 

County of Bennington ss: 

Lincoln lshani, being: tirst duly sworn, deposes and says 
that he has read the foregoing Answer by him subscribed; 
that the facts therein stated of his personal knowledge are 
true and those stated on information and belief he believes 
to be true. 

LINCOLN ISHAM 


Subscribed and sworn to before me this 25th day of May, 
1938. 


(Seal) 


ALICE E. BENNETT, 
Notary Public 


30 Answer of Mary Lincoln Beckwith 

Filed May 31 1938 

• * • 

Comes now the defendant, Mary Lincoln Beckwith, and 
for Answer to the original Bill to Construe the Will of 
Mary H. Lincoln, deceased, says that she hereby submits to 
the jurisdiction of this Honorable Court; upon information 
and belief she admits to be true the allegations contained in 
paragraphs numbered “I” to “XIII”, both inclusive, of 
said Bill: and hereby consents that the Court may proceed, 
without any further notice to her, to hear and determine the 
matters involved in this cause, and to enter such orders and 
decrees herein as to the Court may seem just and proper. 

And defendant further alleges, having been advised by 
counsel, that under a proper construction of the terms and 
provisions of the said Last Will and Testament of said 
Mary H. Lincoln, the life-beneficiaries of the trust thereby 
created are entitled to the entire income of said decedent’s 
estate, including all income received from assets used in the 
course of administration for the payment of debts, taxes 
and expenses of administration, no part of which income is 
properly allocable, under said Will, to principal, which in¬ 
come is referred to in paragraph numbered “X” of the Bill 
aforesaid; and, further, that said life-beneficiaries are like¬ 
wise entitled to the distribution to them of the stock 
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dividend referred to in paragraph numbered “XI” of said 
BiU. 


MARY LINCOLN BECKWITH 


JOHN A KRATZ 

Attorney for Mary Lincoln Beckwith. 

31 State of Vermont 

County of Bennington ss: 

Mary Lincoln Beckwith, being first duly sworn, deposes 
and says that she has read the foregoing Answer by her 
subscribed; that the facts therein stated of her personal 
knowledge are true and those stated on information and be¬ 
lief she believes to be true. 

MARY LINCOLN BECKWITH 


Subscribed and sworn to before me this 25th day of May, 
1938. 


ALICE E. BENNETT, 
(Seal) Notary Public 


Answer of Robert Lincoln Beckwith 

Filed May 31 1938 

• • • 

Comes now the defendant, Robert Lincoln Beckwith, and 
fotf Answer to the original Bill to Construe the Will of 
Mary H. Lincoln, deceased, says that he hereby submits to 
the jurisdiction of this Honorable Court; upon information 
and belief he admits to be true the allegations contained in 
paragraphs numbered “I” to “XIII”, both inclusive, of 
said Bill: and hereby consents that the Court may proceed, 
without any further notice to him, to hear and determine 
the matters involved in this cause, and to enter such orders 
and decrees herein as to the Court may seem just and 
proper. 

And defendant further alleges, having been advised by 
counsel, that under a proper construction of the terms and 
provisions of the said Last Will and Testament of 
32 said Mary H. Lincoln, the life-beneficiaries of the 
i trust thereby created are entitled to the entire in¬ 
come of said decedent’s estate, including all income re- 
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ceived from assets used in the course of administra¬ 
tion for the payment of debts, taxes and expenses of ad¬ 
ministration, no part of which income is properly allocable, 
under said Will, to principal, which income is referred to 
in paragraph numbered “X*’ of the Bill aforesaid; and, 
further, that said life-beneficiaries are likewise entitled to 
the distribution to them of the stock dividend referred to in 
paragraph numbered “XI” of said Bill. 

ROBERT LINCOLN BECKWITH 

JOHN A KRATZ 

Attorney for Robert Lincoln Beckwith. 

District of Columbia) ss: 

Robert Lincoln Beckwith, being first duly sworn, deposes 
and says that he has read the foregoing Answer by him 
subscribed: that the facts therein stated of his personal 
knowledge are true and those stated on information and be¬ 
lief he believes to be true. 

ROBERT LINCOLN BECKWITH 


Subscribed and sworn to before me this 23rd dav of Mav, 
1938. 


ELIZABETH R. YOUNG 
(Seal) Notary Public D. C. 


33 Ansicer of the First Church of Christ, Scientist 

Filed May 31 1938 

• • • 

Now comes The First Church of Christ, Scientist, in 
Boston, Massachusetts, a body corporate and makes answer 
to the petitioners’ bill to construe the Will of the late Mary 
Harlan Lincoln, deceased, as follows: 

I. It admits the allegations in Paragraph I of the plain¬ 
tiffs’ bill of complaint. 

H. It admits the allegations in Paragraph II of the plain¬ 
tiffs’ bill of complaint. 

III. It admits the allegations in Paragraph III of the 
plaintiffs’ bill of complaint. 
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IV. The defendant neither admits nor denies the allega¬ 
tions with respect to whether the American National Red 
Cross is a body corporate and the date of its incorpora¬ 
tion, but leaves the plaintiffs to prove the same, if ma¬ 
terial. The defendant admits that said organization is one 
of the three contingent remaindermen under Paragraph 
Ninth of the Will of the said Marv Harlan Lincoln. 

The defendant denies that it is an unincorporated 
religious society and says it is a body corporate under and 
by virtue of the laws of the Commonwealth of Massachu¬ 
setts, and admits that William R. Rathvon, George Wendell 
Adams, Charles E. Heitman, William P. McKenzie, and 
Nelvia E. Ritchie, are all of the present Directors of said 
body corporate. The defendant admits that it is one of the 
three contingent remaindermen named in said Paragraph 
Ninth of the Last Will and Testament of Mary Harlan 
Lincoln. 

The defendant neither admits nor denies that Iowa 
Wesleyan College is a body corporate and the date 
34 of its incorporation, but leaves the plaintiffs to prove 
the same if material. The defendant admits that 
said organization is one of the three contingent remainder¬ 
men under Paragraph Ninth of the Will of the said Mary 
Harlan Lincoln. 

'V. The defendant admits the allegations of Paragraph 
V of the plaintiffs’ bill of complaint. 

VI. The defendant having no personal knowledge of the 
allegations in Paragraph VI of the plaintiffs’ bill neither ad¬ 
mits nor denies the same but leaves the plaintiffs to prove 
the same, if material. 

VTI. The defendant admits the allegations of Paragraph 
VII of the plaintiffs' bill of complaint. 

1 VTIL The defendant admits the allegations of Para¬ 
graph VIII of the plaintiffs' bill of complaint. 

IX. The defendant admits the allegations of Paragraph 

IX of the plaintiffs’ bill of complaint. 

1 X. The defendant admits the allegations of Paragraph 

X of the plaintiffs ’ bill of complaint. 

XI. The defendant neither admits nor denies the allega¬ 
tions contained in this Paragraph of the plaintiffs’ bill of 
complaint but leaves the plaintiffs to prove the same, if 
material. 
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XII. The defendant neither admits nor denies the al¬ 
legations contained in this Paragraph of the plaintiffs’ bill 
of complaint but leaves the plaintiffs to prove the same if 
material. 

XIII. The defendant neither admits nor denies the al¬ 
legations contained in this Paragraph of the plaintiffs’ bill 
of complaint but leaves the plaintiffs to prove the same, if 
material. 

And further answering the allegations and the 
35 prayers of the plaintiffs in the said bill of complaint 
contained, the defendant, The First Church of Christ, 
Scientist, in Boston, Massachusetts, says that if it shall 
appear to this Honorable Court that the Executors of the 
estate of Mary Harlan Lincoln have received Five Hundred 
(500) shares of common stock of the Continental Illinois 
National Bank and Trust Company, which stock it is al¬ 
leged represents a dividend of twenty-five (25) per cent 
upon Two Thousand (2000) shares of the stock of the said 
Company, held by the Executors in said estate, that this 
defendant makes no objection to a construction whereby 
the said Five Hundred (500) shares of Continental Illinois 
National Bank and Trust Company, are to be considered 
and regarded in this estate as income, and also to an 
authorization and direction to the Executors under said 
Will to said effect, this want of objection being limited to 
the single and sole inquiry of said Executors with respect 
to the said Five Hundred (500) shares of Continental 
Illinois National Bank and Trust Company as to which the 
plaintiffs seek to be instructed, and for the purposes of this 
particular bill of complaint. 

THE FIRST CHURCH OF CHRIST, SCIENTIST, 
in Boston, Massachusetts 

By TORRANCE PARKER 

Its attorney hereunto duly 
authorized. 

CONRAD H SYME— 

Attorney for this defendant 

Commonwealth of Massachusetts 
County of Suffolk ss. 

Torrance Parker, Esq., being first duly sworn on oath 
deposes and says he is General Counsel of The First Church 
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of Christ, Scientist, in Boston, Massachusetts, a body cor¬ 
porate, and has read the foregoing answer by him sub¬ 
scribed and knows the contents thereof, that the facts 
36 therein stated of his personal knowledge are true to 
the best of his knowledge, information, and belief, 
and those stated upon information and belief he believes 
to be true. 

TORRANCE PARKER 

Subscribed and sworn to before me, this 23rd day of May, 
1938. 

J FREDERICK MANN 
(Seal) Notary Public 

My Commission expires July 1, 1938. 


37 Answer of Defendant, American Security and Trust 

Company, Executor of and Trustee Under the 
Last Will and Testament of Mary II. Lincoln, 
Deceased. 

Filed June 7-1938 

♦ • * 

The answer of the American Security and Trust Com¬ 
pany, Executor of and Trustee under the Last Will and 
Testament of Mary H. Lincoln, Deceased, to the Bill of 
Complaint filed herein by Norman B. Frost and Frederic N. 
Towers, two of the Executors of and Trustees under said 
Will, Plaintiffs, respectfully shows unto this Honorable 
Court as follows: 

I, II and III: This Defendant admits the allegations 
contained in Paragraphs I, II and III of Plaintiffs’ Bill of 
Complaint. 

1 IV: This Defendant admits that The American National 
Red Cross, the First Church of Christ Scientist and Iowa 
Wesleyan College are named as contingent remaindermen 
under Paragraph Ninth of the Will of said Mary H. 
Lincoln, Deceased, but states that it is without knowledge 
as to the remaining allegations contained in Paragraph IV 
of the Bill of Complaint. 

38 V: This Defendant admits the allegations con¬ 
tained in Paragraph V of the Bill of Complaint. 
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VI: This Defendant admits the allegations of Paragraph 
VI of the Bill of Complaint and states that it is also ready 
and willing to undertake and carry out its duties and re¬ 
sponsibilities as one of the Trustees named in the Will of 
said Mary H. Lincoln, Deceased. 

VII, VIII and IX: Answering Paragraphs VII, VIII 
and IX of the Bill of Complaint, this Defendant states that 
it believes the allegations therein containd are correct, but 
for accuracy prays that reference be made to the provisions 
of the Will, and Codicil thereto, of said Mary H. Lincoln, 
Deceased. 

X: Answering Paragraph X, this Defendant admits that 
during the course of the administration of the Estate, in¬ 
come has been received by the Executors of the Will of 
Mary H. Lincoln, Deceased, and payments and distribu¬ 
tions thereof have been made to the life beneficiaries in 
the shares and proportions specified by the Will. 

Further answering said Paragraph X, this Defendant 
says that the debts, funeral expenses, Federal Estate and 
State Inheritance Taxes, legacies, Executors’ commissions, 
counsel fees, miscellaneous administration and other ex¬ 
penses payable from and chargeable to the corpus of De¬ 
cedent’s estate, according to the best knowledge now obtain¬ 
able by this Defendant, will aggregate approximately 
$1,040,000.00. As the capital cash assets collected by the 
Executors aggregated only $210,000.00, it became necessary 
and will become necessary for the Executors to sell during 
the course of administration securities to raise the sum of 
approximately $830,000.00 to pay the foregoing capital 
charges aggregating approximately $1,040,000.00. 
39 Insofar as this Defendant now can determine, the 
dividends and interest received and which will be re¬ 
ceived on the securities thus sold and to be sold during the 
course of administration, will aggregate the sum of approxi¬ 
mately $37,500.00. This defendant further says that such 
dividends and interest have been and will continue to be 
set aside during the course of administration in a special 
reserve fund to await the decision of this Honorable Court 
as to disposition that should be made thereof. This de¬ 
fendant denies that said fund has been retained by the Exe¬ 
cutors as undistributed income and also denies that the 
Executors have retained undistributed income in excess of 
$30,000, as plaintiffs allege. 
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XI: Answering Paragraph XI of tlie Bill of Complaint, 
this Defendant admits that on or about February 1, 1938, 
the Executors received from the Continental Illinois Na¬ 
tional Bank and Trust Company of Chicago, Illinois, five 
hundred shares of common stock of said Bank and Trust 
Company; that said five hundred shares represented a stock 
dividend of 25 ^ upon two thousand shares of said stock 
then held bv the Executors of the Estate of Marv PI. 
Lincoln, Deceased, and that said five hundred shares of 
cohimon stock are now in the possession of said Executors. 
This Defendant also admits the remaining allegations con¬ 
tained in said Paragraph XI. 

XII and XIII: Answering Paragraphs XII and XIII 
of the Bill of Complaint, this Defendant is advised by coun¬ 
sel and therefore avers that there is no statute or decision 
in force in the District of Columbia which is directly con¬ 
trolling on the question of the disposition which should be 
made under the 'Will of Mary H. Lincoln, Deceased, of the 
aforesaid fund of approximately $37,500.00, described in 
above Paragraph X, and if the Court should decide that 
this Defendant has any discretion in the disposition to be 
made of said fund, it desires to exercise said discretion in 
favor of the life beneficiaries, as it believes that such 
40 action on its part will be in accord with the inten¬ 
tions expressed by the Testatrix in her Will. 

Further answering said Paragraphs XII and XIII, this 
Defendant is advised by counsel and therefore avers that 
the aforesaid stock dividend of five hundred shares of the 
common stock of the Continental Illinois National Bank and 
Trust Company of Chicago, Illinois, constitutes corpus, to 
be held and administered by the Trustees of the Will of 
Mary H. Lincoln, Deceased, as a part of the principal of 
the trust estate created by said Will, and does not constitute 
income distributable to the life beneficiaries. 

WHEREFORE, having fully answered, this Defendant 
prays: 

1. That a decree or decrees may be entered herein con¬ 
struing the Last Will and Testament of said Mary H. 
Lincoln, Deceased, and instructing the Executors of and 
Trustees under said Will with respect to the disposition 
that should be made of the aforesaid fund of approximately 
$37,500.00 and of the disposition that should be made of 
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the aforesaid stock dividend of five hundred shares of 
the common stock of the Continental Illinois National Bank 
and Trust Company of Chicago. Illinois. 

2. That jurisdiction of this cause may be retained for 

such further orders and decrees as mav be necessarv to the 

• • 

proper administration of said trust estate, and as the in¬ 
terests of any of the parties may require. 

3. And for such other and further relief as to the Court 
may seem just and proper. 

AMERICAN SECURITY AND TRUST COMPANY 

By HOWARD MORAN 

Vice President. Executor and 
Trustee under the Will of 
Mary II. Lincoln. Deceased , 
Defendant. 

41 District of Columbia, $$ : 

I, Howard Moran, being first duly sworn, on oath depose 
and say that I am Vice President of the American Security 
and Trust Company, a corporation; that I have read the 
foregoing answer by me subscribed in the capacity above 
indicated, and know the contents thereof; that the facts 
therein stated of my personal knowledge are true and those 
stated upon information and belief I believe to be true. 

HOWARD MORAN 

Subscribed and sworn to before me this 7th day of June, 
1938. 

WM. F. ORRISON, Jr. 

(Seal) Notary Public, D. C. 

My commission expires July 11,1938. 

McKENNEY, FLANNERY & CRAIGHILL 

By JOHN E. LARSON 

Attorneys for the Defendant, American 

Security and Trust Company, Executor etc. 

42 Answer of the American National Red Cross 

Filed June 10 1938 
# * • 

Now comes The American National Red Cross, with head¬ 
quarters at Washington, District of Columbia, a body cor- 
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porate and makes answer to the Plaintiffs bill to construe 
th^ Will of the late Mary Harlan Lincoln, deceased, as fol¬ 
lows : 

I. II. III. It admits the allegations in paragraphs I, II, 
and III of the Plaintiffs bill of complaint. 

IV. It admits the allegations with respect to its incorpo¬ 
ration contained in the fourth paragraph of said Plain¬ 
tiffs bill of complaint and further admits that it and The 
First Church of Christ, Scientist, and Iowa Wesleyan Col¬ 
lege are named as the three contingent remaindermen under 
paragraph nine of the Will of the said Mary Harlan 
Lincoln. 

The defendant neither admits nor denies that The First 
Church of Christ. Scientist and Iowa Wesleyan College, 
respectively, is an unincorporated religious society or a 
body corporate and having no knowledge thereof leaves 
the Plaintiffs to prove the same if material. 

V. It admits the allegations of paragraph V of the Plain¬ 
tiffs bill of complaint. 

VI. It neither admits nor denies the allegations of para¬ 
graph VI of the Plaintiffs bill of complaint but leaves the 
Plaintiffs to prove the same if material. 

VII. VIII. IX. It admits the allegations contained in 
paragraphs VII, VIII and IX of the Plaintiffs bill of com¬ 
plaint 

X. It, having no knowledge of the facts therein alleged, 
neither admits nor denies the same but leaves the Plain¬ 
tiffs to prove the same if material. 

XI. XII XIII. It neither admits nor denies the allega¬ 
tions of fact contained in paragraphs XI, XII and 

43 XIII of the Plaintiffs bill of complaint but leaves the 
Plaintiffs to strict proof of such averments made 
therein as may be material to the determination of the is¬ 
sues raised by said bill of complaint. Defendant is advised 
that said paragraphs also contain conclusions of law which 
it is not required to answer, but as to which it abides by the 
decision of this court in regard thereto. 

THE AMERICAN NATIONAL RED CROSS 

By H. J. HUGHES 

Attorney and Legal Adviser 
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District of Columbia ss: 


I, Hermann Janies Hughes, being first duly sworn, on 
oath depose and say that I am Attorney and Legal Adviser 
of The American Red Cross, that I have read the foregoing 
Answer subscribed by me and know the contents thereof; 
that the facts therein stated of my personal knowledge are 
true, and those stated upon information and belief, I be¬ 
lieve to be true. 

HERMANN J HUGHES 


Subscribed and sworn to before me this 9th day of June, 
1938. 


FRANCIS J. MULHALL 
(Seal) Notary Public , I). C. 


My Commission expires Oct. 1, 1942 


44 Answer of Iowa Wesleyan College 

Filed June 16 1938 

• • • 

Comes now the defendant, Iowa Wesleyan College, and 
for Answer to the original Bill to construe the Will of 
Mary H. Lincoln, deceased, says that it hereby submits to 
the jurisdiction of this Honorable Court; upon information 
and belief it admits to be true the allegations contained in 
paragraphs numbered “I” to “XIII”, both inclusive, of 
said Bill and hereby consents that the Court may proceed, 
without any further notice to it, to hear and determine the 
matters involved in this cause, and to enter such orders and 
decrees herein as to the Court may seem just and proper. 

IOWA WESLEYAN COLLEGE— 

By H. D. HENRY 

President of Iowa Wesleyan 
College . 

W. F. KOPP 

Attorney for loiva Wesleyan College 
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State of Iowa 

Henry County. ss. 

M, H. J). Henry, being lirst duly sworn, on oath depose and 
say that 1 am President of Iowa Wesleyan College, that 
1 have read the foregoing Answer subscribed by me and 
know the contents thereof; that the facts therein stated of 
my personal knowledge are true, and those stated upon in¬ 
formation and belief, I believe to be true. 

IT D HENRY 


'Subscribed and sworn to before me this 4th day of June, 
1938. 

1 W. F. KOPP 

(Seal) Notary Public. 


45 Order for Reference to Special Master 

Filed Julv 5-1938 
# *• * 

This cause being before the Court upon Bill to Construe 
the Will of Mary il. Lincoln, deceased, and Answers thereto 
tiled by the American Security & Trust Company, Mary 
Lincoln Isham, Jessie Lincoln Randolph, Lincoln Isham, 
Mary Lincoln Beckwith, Robert Lincoln Beckwith, Ameri¬ 
can National Red Cross, a body corporate, The First 
Church of Christ Scientist, a body corporate, and Iowa 
Wesleyan College, a body corporate, upon motion of plain¬ 
tiffs, to which consents have been noted by the several and 
respective above-named defendants, and it appearing to the 
Court desirable that the questions presented by the Bill 
be referred to a Special Master, it is by the Court this 
5th day of July, 1938, 

ORDERED, that Theodore Cogswell, Esquire, be and he 
is hereby appointed Special Master to take and consider the 
aforesaid Bill and Answers and such evidence as may be ad¬ 
duced before him for the purpose of determining the dis¬ 
position to be made by the Executors of and Trustees under 
the Will of said Mary Ji. Lincoln, deceased, of (1) certain 
earnings received by the Executors and Trustees during the 
period of administration on securities sold to pay debts, 
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taxes, etc., and (2) a certain stock dividend of the Con- 
tinental-Ulinois National Bank & Trust Company, of 
Chicago, Illinois, paid to and received by the Executors of 
said Estate during said period, and to report his findings 
of fact and conclusions of law to the Court for such 
46 revision or approval as the Court may deem proper 
and required by law. 

JENNINGS BAILEY 
.Justice 

We consent: 

JOHN A KRATZ 
Attorney for defendants, Mary 
Lincoln 7sham. .Jessie Lincoln 
Randolph, JJncoln Isham. Mary 
Lincoln Beckwith and Robert 
Lincoln Beckwith. 

McKENNEY, FLANNERY & CRAIGHILL 
By JOHN E. LARSON 

Attorneys for defendant. 

American Security cf Trust Co. 

CONRAI) II SYME 
Attorney for defendant. The First 
Church of Christ Scientist. 


47 Report of Special Master 

Filed April-3 1039 

w • # 

The undersigned, a Special Master, appointed in this 
cause by virtue of an Order of Court dated July 5, 1938, 
respectfully submits to the Court this, his Report, in ac¬ 
cordance with said appointment. 

Order of Reference 

The order of the court referring the cause to the Special 
Master is as follows: 

“This cause being before the Court upon Bill to Construe 
the Will of Mary H. Lincoln, deceased, and Answers thereto 
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filed by the American Security & Trust Company, Mary 
Lincoln Isham, Jessie Lincoln Randolph, Lincoln Isham, 
Mary Lincoln Beckwith, Robert Lincoln Beckwith, Ameri¬ 
can National Red Cross, a body corporate The First 
Church of Christ Scientist, a body corporate, and Iowa 
Wesleyan College, a body corporate, upon motion of plain¬ 
tiffs, to which consents have been noted by the several and 
respective above-named defendants, and it appearing to 
the Court desirable that the questions presented by the Bill 
be referred to a Special Master, it is by the Court this 5th 
day of July, 1938, 

ORDERED, that Theodore Cogswell, Esquire, be and he 
is hereby appointed Special Master to take and consider 
the aforesaid Bill and Answers and such evidence as may 
be adduced before him for the purpose of determining 
48 the disposition to be made by the Executors of and 
Trustees under the Will of said Mary H. Lincoln, 
deceased, of (1) certain earnings received by the Executors 
and Trustees during the period of administration on securi¬ 
ties sold to pay debts, taxes., etc., and (2) a certain stock 
dividend of the Continental-Illinois National Bank & Trust 
Company, of Chicago, Illinois, paid to and received by the 
Executors of said Estate during said period, and to report 
his findings of fact and conclusions of law to the Court for 
such revision or approval as the Court may deem proper 
and required bv law. 

1 * JENNINGS BAILEY 

Justice* * 

Synopsis of Pleadings 

Norman B. Frost and Frederic N. Towers, hereinafter re¬ 
ferred to as the individual executors, filed herein as plain¬ 
tiffs on April 29, 1938, a bill to construe the will of Mary 
H. Lincoln, naming as defendants their co-executor and 
trustee, the American Security and Trust Company (here¬ 
inafter referred to as the Trust Company), the two children 
and the three grandchildren of said Mary H. Lincoln as life 
beneficiaries according to their respective interests, and the 
American National Red Cross, the First Church of Christ 
Scientist, and the Iowa Wesleyan College, as contingent re¬ 
maindermen under the will. In said bill, the individual exe¬ 
cutors alleged that demand had been made upon the exe- 
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cutors and trustees of the estate by the children and grand¬ 
children of testatrix, as life beneficiaries, that there be paid 
and distributed to them, as a part of the income due them, 
the amount of $38,018.84 representing income received by 
the executors during the period of administration on that 
portion of the estate which was sold for the purpose of 
raising funds to pay debts, funeral expenses, Federal estate 
and state inheritance taxes, legacies, executors’ commis¬ 
sions, counsel fees, miscellaneous administration expenses, 
and other expenses payable from and chargeable to the 
corpus of the decedent’s estate, as well as the stock dividend 
of five hundred shares of the common stock of the Con- 
tinental-Illinois National Bank and Trust Company of 
Chicago, Illinois, also received by the executors during the 
period of administration. Plaintiffs stated further that as 
individual executors they had decided finally that the cash 
income so received and the aforesaid stock dividend were 
true income properly distributable to the life bene- 
49 ficiaries as contended bv them, but that said in- 
dividual executors believed and averred that no de¬ 
cision had been reached by their co-executor, the Trust 
Company, on the question and that by reason thereof the 
plaintiffs were unable to make distribution of said cash in¬ 
come nor of said stock dividend to which they believed the 
life beneficiaries entitled: therefore, plaintiffs requested a 
judicial construction of the trust provisions of paragraph 
“SEVENTH” of the last will and testament of decedent, 
and of the provisions of paragraph “ELEVENTH” of said 
will with particular reference to the power therein con¬ 
ferred upon the executors thereof and trustees thereunder 
to decide finally any question that may arise as to what con¬ 
stitutes income and what principal, and that a decree be 
entered accordingly as to the proper distribution of the in¬ 
come and stock dividend referred to. The life beneficiaries 
answered the bill by reiterating their contention as set forth 
by the individual executor plaintiffs. The American Na¬ 
tional Red Cross filed its answer, “leaving plaintiffs to 
prove their allegations if material”: the First Church of 
Christ Scientist was non-committal as to the distribution 
of the non-residuary income but expressly “made no objec¬ 
tion” to the distribution as income of the five hundred 
shares of stock dividend, and the answer of the Iowa 
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Wesleyan College agreed with the contentions of the life 
beneficiaries and the individual executors, waiving further 
notice in the cause. The Trust Company, as co-executor 
and co-trustee, answered tin* individual executors' conten¬ 
tion regarding the distribution of income on the non-residu- 
arv assets bv stating that it had been advised bv counsel 
and therefore averred that there was no statute or decision 
in force in the District of Columbia which was directly con¬ 
trolling on the question ••and if the Court should decide 
that this Defendant has any discretion in the disposition to 
be made of said fund, it desires to exercise said discretion 
in favor of the life beneficiaries, as it believes that such 
action on its part will be in accord with the intentions ex¬ 
pressed by the testatrix in her will." (This answer was 
executed and filed on June 7. 1938, or shortly before the de¬ 
cision on June 13, 1938 of the United States Court of Ap¬ 
peals for the District of Columbia in the case of Proctor v. 
American Security and Trust Companv. 66 Wash. Law Rep. 
748. familiarly known as the “Slocum case", which the de¬ 
fendant Trust Company immediately contended was 
50 controlling on the non-residuary cash income ques¬ 
tion). On the matter of the >tock dividend, the Trust 
Company contended >n its answer that there is a general 
rule of law in this jurisdiction •> the effect that stock divi¬ 
dends constitute corpus and not income and that, therefore, 
said stock dividend must be held as a part of the corpus of 
this estate. 

Upon the aforesaid bill and the several answers thereto, 
the Court signed the above order appointing a Special 
Master. 


F'nirhurjs of Foot 

1. Mary Harlan Lincoln of the District of Columbia, 
widow of the late Robert Todd Lincoln, died testate in the 
District of Columbia on March 31, 1937. Her last will and 
testament, executed December 30. 1935. was duly admitted 
to probate and record in the Probate Branch of the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia on April 30. 1937. in administration cause numbered 
51,560. A codicil to this will, dated June 15, 1936, was 
also admitted to probate on April *29. 1937. but its pro¬ 
visions, save that it specifically ratified and confirmed the 
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will referred to, are not important to a consideration of 
the questions at issue in this pi • seeding. 

2. The decedent left surviving her two daughters, Mary 
Lincoln Isliani and .Jessie Lincoln Randolph, two grand¬ 
sons, Lincoln Isham, son of Mary Lincoln Isham, and 
Robert Lincoln Beckwith, son of Jessie Lincoln Randolph, 
and a granddaughter, Mary Lincoln Beckwith, daughter by 
a previous marriage of Jessie Lincoln Randolph, all of full 
age. Since the institution of the proceedings, said Mary 
Lincoln Isham. daughter of decedent, died on to wit. the 
21st of November. 1938, and her estate is being adminis¬ 
tered in the Probate Branch of the District (’ourt of the 
United States for the District of Columbia, but the death 
of Mrs. Isham does not affect the determination of the 
issues involved herein. 


3. Under the terms ami provisions of paragraph 
“SEVENTH*’ of said will, testatrix devised and be¬ 
queathed the rest, residin' and remainder of her property 
and estate remaining after the satisfaction of certain 
specific devises, legacies and bequests (there being no pro¬ 
vision in said will specifically directing the payment of 
decedent’s debts) unto Norman B. Fro<t, Frederic N. 
Towers and the American Security and Trust Company as 
trustees, in trust, to hold, invest and re-in vest the 
51 same, collect the income, out of the gross income to 
pay all taxes and other legal charges and expenses 
attending the execution of the trust, and to disburse the net 
income as follows: 

To pay twelve hundred dollars per annum to each of certain 
persons named in paragraphs **A”. **B” and “0” of said 
paragraph “SEVENTH”, during the terms of their 
natural lives; to pay one-half of the balance of said net 
income then remaining unto the daughters of said testa¬ 
trix. namely. Mary Lincoln Uham and Jessie Lincoln Ran¬ 
dolph, share and share alike: and to pay the remaining one- 
half of said net income unto the grandchildren of said testa¬ 
trix, namelv. Lincoln Tsham. Man* Lincoln Beckwith, and 
Robert Lincoln Beckwith, share and share alike, during the 
terms of the natural lives of all of said children and grand¬ 
children. Upon the death of one of the children of said 
testatrix, the income theretofore payable to her becomes 
payable to the surviving child: and upon the death of the 
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survivor of her children, all of the income becomes payable 
unto the grandchildren and thrir survivors and survivor, 
the issue of any deceased child to take, per utirpes, the in¬ 
come to which the deceased parent would have been entitled, 
if living. 

4. The broad plan of the will, as set forth in Items 
‘"SEVENTH”, “EIGHTH” and “NINTH” thereof, is 
that if issue by direct descent of the testatrix shall ulti¬ 
mately survive, such issue, upon the expiration of twenty- 
one years succeeding the death of the survivor of testatrix’ 
children and grandchildren, shall take the entire residuary 
estate, absolutely free of trust; and that failing the survival 
Of issue by direct descent, the residuary estate shall, in 
that event, be divided into three equal parts, one of which 
shall be distributed, free of trust, to each of the follow¬ 
ing, to wit: The First Church of Christ Scientist, Boston, 
Massachusetts; The American National Red Cross; and 
Iowa Wesleyan College, Mt. Pleasant. Iowa. 

5. Under the provisions of paragraph “ELEVENTH” 
of her will, the testatrix gives unto her executors and trus¬ 
tees certain authority and powers, among which are the fol¬ 
lowing, namely: 

“ELEVENTH: For the purpose of carrying out the pro¬ 
visions of this inv last will, 1 give unto mv executors and 
trustees from time to time acting the following authority 
and powers, not intending, however, by the giving of 
specific powers to limit those of a general nature: 

“To retain as part of the principal of the trust 

52 estate herebv created anv shares of stock or bonds or 

• •> 

other investments of which I may be possessed at the 
time of my demise: to decide finally any question that may 
arise as to what constitutes income and what principal,— 
it being my wish, however, that whenever feasible their de¬ 
cision be in favor of the life beneficiaries named herein; 
• • • 

6. The gross personal estate of the decedent aggregated 
approximately $3,300,000. The funeral expenses, debts, 
legacies, taxes, administration expenses etc., amounted to 
approximately $1,040,000,—and as the cash assets of the 
estate aggregated only $210,159.70, it became necessary for 
the executors to sell during the course of administra¬ 
tion securities which yielded an additional $835,715.28. The 
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income on the securities sold during the course of adminis¬ 
tration produced before sale a fund of $38,018.84, which is 
now held in a reserve account by the executors pending the 
outcome of this litigation. The question as to the proper 
disposition of the income on the non-residuary estate arose 
between the executors early in the administration period. 
Inasmuch as it was impossible to determine in advance the 
securities necessary to be sold for payment of debts, ad¬ 
ministration expenses, etc*., or the income therefrom, the 
executors accumulated a reserve fund by deducting and 
withholding from the life beneficiaries approximately a 
third of the net income as it accumulated on the whole 
estate during the first year of administration. 

7. On or about Februarv 1, 1938, the executors received 
from the Continental-Illinois National Bank and Trust 
Company of Chicago, Illinois, five hundred shares of the 
common stock of said Continental-Illinois National Bank 
and Trust Company, which represented a stock dividend of 
twenty-five per centum upon two thousand shares of said 
stock held by the estate. Stock certificates representing 
said five hundred shares of common stock are now in the 
possession of the executors awaiting determination of the 
issues herein involved. 

Questions for Decision 

The two questions to be decided herein are first, the 
proper disposition as between income and corpus of said 
earnings amounting to $38,018.84 produced by securities 
owned by the estate which it was necessary to sell during 
the course of administration in order to raise sufficient cash 
to provide for costs of administration, debts, and legacies: 

and secondly, the proper disposition as between cor- 
53 pus and income of the stock dividend of five hundred 
shares of common stock of the Continental-Illinois 
National Bank and Trust Company of Chicago received by 
the estate during the course of administration. 

Applicable Principles and Conclusions of Law 

The Special Master has given careful consideration to all 
the evidence introduced, the pleadings, the arguments pre¬ 
sented and briefs filed by the individual executors, counsel 
for the Trust Company, and counsel for the life benefici- 
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aries. The two issues will be considered as presented in 
the order of reference. 

The First Issue 


The first 


issue raised by the pleadings is: 


TITE DISPOSITION To BE MADE BY THE EXE¬ 
CUTORS AND TRUSTEES OF CERTAIN EARNINGS 
RECEIVED BY THE EXECUTORS AND TRUSTEES 
DURING THE PERIOD OF ADMINISTRATION ON 
SECURITIES SOLD TO PAY DEBTS, TAXES, ETC. 
.'FOR CONVENIENCE, DESIGNATED AS INCOME 
OX THE XOX-RESIDUARY ESTATE). 

A fundamental rule of construction requires that the 
Court ascertain the intention of the testatrix and give ex¬ 
pression to that intention. The intention of the testatrix 
must prevail unless it clearly conflicts with some settled rule 


of law. In arriving at the intention, the whole will must 
be read and full effect given to the actual language used. 
The Court will take into consideration also all facts and 
circumstances presented to the testatrix at the time the will 
was executed. Smith v. Bell. 6 Pet. 6S: Dr Vaughn v. Dr 
Vaughn. 3 App. I). ('. 50, 53, 22 Wash. Law Rep. 224: 
Brown v. Wells. 45 App. 1). 0. 428, 438, 44 Wash. Law 
Rep. 725. 

In American Secnritg and Trust Co. v. Blair. (33 App. I). 
C. 170, the Court said: 

“The law recognizes the right of the owner of property 
to dispose of it by will. Inasmuch as that instrument 
speaks when the voice of the testator is stilled by death, its 
provisions must be tin* guide of the Court in determining 
the testator’s intent. Where the language of the will is un¬ 
ambiguous and no positive rule of la>r is violated, that intent 
ought to be given effect; and it will be assumed in the ab¬ 
sence of fraud or undue influence, that the disposition actu¬ 
ally made by the testator represented his intentions.” 
(Italics supplied) 

This rule has been further expounded in Baldwin v. Na¬ 
tional Savings and Trust Co.. 65 App. D. C. 174: 

54 “According to Blaekstone, a will is ‘the legal 
declaration of a man's intentions, which he wills to 
be performed after his death.' 2 Bl. Com. 490. The first 
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and most important rule ii the exposition of wills, to which 
all other rules must yield, is that the intent of the testator 
as expressed in his will shall prevail, provided it be con¬ 
sistent with the rules of law. The ties which connect the 
testator with his legatees, the affection subsisting between 
them, and the motives reasonably supposed to operate with 
him, are all entitled to consideration in expounding doubt¬ 
ful words and ascertaining the meaning in which the 
testator used them. Smith v. Bell. 6 Pet. 68, 75, 8 L. Ed. 
* * * In determining the intent of the testator, little aid is 
derived from a resort to formal rules or a consideration of 
judicial determinations in other cases apparently/ similar. 
It is a question in each case of the reasonable interpreta¬ 
tion of the ivords of the particular mill." (Italics supplied) 

The opinion of Chief Justice Marshall in the case of 
Smith v. Bell (supra) is also interesting on this point. The 
Chief Justice said: 

“The first and great rule in the exposition of wills, to 
which all other rules must bend, is that the intention of 
the testator, expressed in his will, shall prevail provided 
it be consistent with the rules of law. This principle is 
generallv asserted in the construction of everv testamen- 
tary disposition. It is emphatically the will of the per¬ 
son who makes it. and is defined to bo ‘the legal declaration 
of a man’s intentions, which lie wills to be performed after 
his death*. These intentions are to be collected from his 
words, and ought to be carried into effect if they be consis¬ 
tent with law.” 

At page 78 of the opinion, light is thrown upon the meaning 
of the expression “consistent with the rules of law"; for 
there the Chief Justice says,— 

“Is this intention controverted by any positive rule of 
law? Has the testator attempted to do that which the law 
forbids?" (Italics supplied) 

In Jewell v. Graham 57 D. C-, 391, the Court, after dis¬ 
cussing the principle that all rules must bend to the in¬ 
tention of the testator expressed in his will, said: 

“This court has always closely adhered to that rule (that 
intent shall prevail) and has only called upon fixed and ar¬ 
bitrary rules of construction when it found it necessary to 
do so because of the ambiguity of the language used by the 
testator.” (Italics supplied) 
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When the will was executed, Mrs. Lincoln had two 
daughters, both in their sixties, a grandson, forty-three, 
whp had been married for twenty years without issue, a 
grandson, thirty-five, who had been married for ten years 
without issue, and a grandaughter who was unmar- 
55 ried. They were her life beneficiaries, the remainder¬ 
men being the charities and the College hereinbefore 
mentioned. It is apparent from a reading of the will that 
the testatrix was more solicitous respecting her children 
and her grandchildren than she was of her remote contin¬ 
gent corporate remaindermen, otherwise she would not have 
stated in item “ELEVENTH” thereof that it was her wish 
“that whenever feasible their (the executors’ and trustees') 
decision be in favor of the life beneficiaries named herein” 
in questions of what may constitute income and what prin¬ 
cipal. 

In its answer respecting the income from the non-residu- 
ary estate, the Trust Company stated that if the Court 
should decide it had any discretion in the disposition to be 
made of the fund, it desired to exercise such discretion in 
favor of the life beneficiaries, as it believed that such action 
on its part would be in accord with the intentions expressed 
by the testatrix in her will, but it now thinks that the de¬ 
cision in the Slocum rase {Proctor v. American Security 
and Trust Company , 66 Wash. Law Rep. 748), decided after 
it filed its answer, stands squarely in the way of such 
action on the part of the executors and trustees. It takes 
the position that the will of Mary H. Lincoln does not ex¬ 
pressly or by clear implication award the income in dispute 
to the life beneficiaries and that, therefore, the general rule 
of law announced in the Slocum case should control the dis¬ 
position of the fund. The Special Master does not believe 
that the Slocum case does prohibit such action, however, 
because the Slocum case sets up a rule of construction to be 
followed where the will is silent respecting any allocation of 
income and principal and the Lincoln will is not silent on 
that point, but on the contrary expressly sets forth a de¬ 
sire that the decision of the executors and trustees be in 
favor of the life beneficiaries whenever feasible. And a 
decision by said executors and trustees in favor of the life 
beneficiaries regarding income could be adverse to no one 
but the corporate remaindermen. 
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In the Slocum case (Proctor v. American Security and 
Trust Co., supra), the Court had under consideration the 
will of General Stephen LTlommedieu Slocum, which pro¬ 
vided for the payment of debts, specific devises, and legacies 
and then devised and bequeathed the “rest, residue and re¬ 
mainder” of the estate to trustees to divide into equal 
share and to pay the net income of these shares to 
56 several named life beneficiaries, with remainder over. 

A dispute arose as to the disposition which should be 
made of earnings on corpus sold during the course of ad¬ 
ministration to pay debts, legacies, administration ex¬ 
penses, etc. The Court traced the history of the develop¬ 
ment of the rule respecting payment of income to life bene¬ 
ficiaries under a trust, and showed how in the beginning 
nothing was paid to life beneficiaries until after the com¬ 
pletion of the administration and how later the rule was 
liberalized to allow them income on the clear residue from 
the date of death. 

The Court said: 

11 It is fair to say that there are two irreconcilable rules 
which hare, grown up in this country in respect to the point 
involved. There is the general rule, supported by the de¬ 
cided weight of authority in this country, and likewise, the 
English cases, that the earnings upon testator’s property, 
derived during the course of administration, used to pay 
costs of administration, debts, and legacies, if not disposed 
of by the expressed terms of the will, are added to the 
residuary trust as part of its corpus. Then there is the 
so-called Massachusetts rule, which crystallized in 1929, 
which holds that the earnings upon testator’s property 
used to pay costs of administration, debts, and legacies de¬ 
rived during the course of administration, if not disposed 
of by the express terms of the will, are distributable to 

the life beneficiarv as income. 

•> 

“The general rule finds support in the courts of New 
York, Maryland, Connecticut, Kentucky, New’ Hampshire, 
Delaware, New Jersey, and the English cases. The Massa¬ 
chusetts rule is followed in the courts of Rhode Island and 
North Carolina. 

“It is necessary, therefore, for this court to determine 
winch rule shall prevail in this jurisdiction. The pointed 
question to be answered is whether the life beneficiaries of 
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the residuary trusts are o dv entitled to receive the ‘net 
income’ of such residuary trusts, as stated in the 'will, or 
whether, in addition to such ‘net income’, they shall re¬ 
ceive as income the earnings derived from property used 
to pay costs of administration, debts, and legacies during 
the course of the administration of the estate. 


! “We are of the opinion that the general rule is sup¬ 
ported by better reason and we follow it in this jurisdic¬ 
tion. s (Italics supplied) 

' From an analysis of the Slocum decision, however, it is 
apparent that the Court of Appeals has laid down a gen¬ 
eral rule of law. which is controlling in this jurisdiction 
only when there is nothing in the will to indicate that tes¬ 
tator would prefer the life beneficiaries to receive a larger 
sum during the administration of the estate than thereafter, 
or larger than that which subsequent life beneficiaries 
would receive, or when there is nothing in a will to 
.">7 indicate that such a “windfall” to the life bene¬ 


ficiaries, during the course of administration, was 
intended. Witness the language of the Court itself on 
page 3 of the Slocum opinion: 

77' c; c is nothing in the will to indicate that testator 
Would prefer tii c first Jiff’ beneficiaries to receive a larger 
sum during tin* ad ministration of the estate than thereafter , 
or largrr than that which subsequent life beneficiaries 
would rert in-; particularly when by such increase of in- 
romr during the administration of the estate, the corpus of 
the residuary irust would be diminished. There is nothing 
to indicate that such * windfall’ to the life beneficiaries, dur¬ 
ing the course of ad ministration, was intended. * * * ’’ 

(Italics supplied) 


And again on page 3 the Court said: 


“It is now the accepted rule that, in the absence of con¬ 
trolling language in a will, the life beneficiary is entitled to 
the income of the clear residue, as afterwards ascertained, 
to be computed from the date of the death of testator. 
* ” (Italics supplied) 

An examination of the supporting authorities cited in 
the Slocum opinion fails to disclose any cases in which 
the English rule was applied in spite of an expressed or 
implied intention of the testator that life beneficiaries 
'should be favored whenever practicable. 
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The will of Mrs. Lincoln also differs in a number of 
material respects from that of General Slocum. The Slo¬ 
cum will provided for payment of debts; the Lincoln will 
does not. The Slocum will provided for a conversion of 
all the “rest, residue and remainder’* of the estate into 
cash and sound securities; the Lincoln will does not. The 
Slocum will provided for payment over of undistributed 
accumulations of net income to the issue of deceased bene¬ 
ficiaries: or, if no such issue survived, for its distribution 
to corpus. The Lincoln will contains no such provision, 
but, on the contrary, provides for a discretionary distribu¬ 
tion of income, coupled with the expressed wish of the 
testatrix that the discretion be exercised in favor of her 
children and grandchildren whenever feasible. 

As stated by the Court of Appeals of this District in 
Jewell v. Graham, supra, the Court always closely adheres 
to the rule that the intention of the testator shall prevail 
and has only called upon fixed and arbitrary rules of con¬ 
struction when it found it necessary to do so because of 
the ambiguity of the language used by the testator. There 
is no ambiguity in Mrs. Lincoln’s will. Her lan- 
58 guage is clear and unequivocal—she simply gave her 
executors and trustees power and authority to decide 
finally any question which may arise as to what constitutes 
income and what principal, and she told them further that 
she wanted them to favor her children and her grand¬ 
children whenever it was feasible or practicable for them 
to do so. And in this connection it should be borne in mind 
that there was no controlling decision in the District of 
Columbia on the question of income on the non-residuary 
estate at the time she made her will; in fact, until the 
recent decision of the Court of Appeals in the Slocum case 
it had been the practice of fiduciaries to pay over such in¬ 
come without question to the life beneficiaries. The Court 
in the Slocum decision said that “it is fair to say that there 
are two irreconcilable rules which have grown up in this 
country in respect to the point involved.’’ 

In the preparation of a will, the testator cannot be ex¬ 
pected to anticipate every contingency which may later 
have to be the subject of judicial determination, and it is, 
therefore, the custom to add what may be considered sav¬ 
ing clauses which will enable the executors and trustees to 
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have a latitude in resolving doubts as may from time to 
time arise. And such being the case, it appears reasonable 
to assume that Mrs. Lincoln may have had in mind just 
such an eventuality as has come to pass, and, in such event, 
wanted her executors and trustees to know that it was her 
wish that they should not stand on equality but should 
decide in favor of her own children and grandchildren, her 
life beneficiaries, as against the corporate remaindermen. 

The Special Master therefore holds that the power and 
authority vested in the executors and trustees under the 
will of Mrs. Lincoln “to decide finally any question that 
may arise as to what constitutes income and what princi¬ 
pal,—it being my wish, however, that whenever feasible 
tlieir decision be in favor of the life beneficiaries herein; 
* * * ", constitutes such an intention on the part of 

the testatrix in favor of her life beneficiaries and against 
the remaindermen as to take the question out of the opera¬ 
tion of the rule as set forth in the Slocum case; and, that 
iii view of the language of paragraph “ELEVENTH” of 
the Lincoln will, the earnings amounting to $38,018.84 real¬ 
ized upon property used to pay costs of administration, 
dbbts, and legacies should be distributed to the life bene- 
ticiaries as their interests may appear in lieu of being added 
to the corpus of the estate. 

59 The Second Issue 

The second issue raised by the pleadings is: 

The disposition to be made by the executors and trus¬ 
tees, as between income and corpus, of five hundred shares 
of stock of the Continental-Illinois Bank and Trust Com¬ 
pany of Chicago, Illinois, received by the executors and 
trustees during the period of administration as a stock 
dividend of twenty-five per centum on two thousand shares 
of said stock held by the estate. 

' It is the opinion of the Special Master that the stock 
dividend in question must be held to be a part of the 
corpus of this estate, in view of the general rule of law 
in this jurisdiction that stock dividends constitute corpus 
and not income. The Supreme Court of the United States 
definitely held, many years before the Lincoln will was exe¬ 
cuted, that in the District of Columbia all cash dividends 
should be treated as income and that all stock dividends 
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should be treated as corpus. (Gibbons v. Mahon, 136 U. S. 
549, 34 L. Ed. 525; McDonald v. Maxwell, 274 U. S. 91; 
Lanston v. Lanston, 53 App. D. 0. 340, 290 Fed. 315. The 
same rule is followed by the Federal Courts in determining 
what is “income’* for tax purposes: Eisner v. Macomber, 
252 U. S. 202; Towne v. Eisner, 245 U. S. 426). In so de¬ 
ciding, the Special Master has not lost sight of the sweep¬ 
ing powers and authority given to her executors and trus¬ 
tees, and her expressed wish that they favor her life bene¬ 
ficiaries whenever feasible but, as the Supreme Court said 
in Gibbous v. Mahon, supra, “in the absence of a general 
direction upon the question of what shall be considered 
principal and what income (s)he must be presumed to have 
had in view the lawful power of the corporation over the 
use and apportionment of its earnings, and to have intended 
that the determination of that question should depend upon 
5he regular action of the corporation with regard to all its 
shares.*’ Since the will of Mary H. Lincoln does not ex¬ 
pressly or impliedly mention or direct the payment of 
stock dividends to the life beneficiaries, but merely directs 
that “income” shall be paid to the life beneficiaries, the 
word “income” must be defined in the light of the decisions 
of our Court of Appeals, the Supreme Court of the United 
States and courts in numerous other jurisdictions where 
the so-called Massachusetts rule with respect to payment 
of stock dividends is in effect, and so interpreted, the word 
cannot be held to include stock dividends. 

GO The discretionary powers given the executors and 
trustees under paragraph “ELEVENTH” of the 
will can be exercised by them only in doubtful cases where 
there is a conflict in the legal decisions applicable in this 
jurisdiction. There is no conflict as to the disposition of 
stock dividends; it is not open to question. 

In Rutherford v. American Security and Trust Company, 
56 App. D. C. 214, 12 Fed. (2nd) 155, the Court said: 

“The only courts clothed with jurisdiction to instruct 
the trustee, or to construe the controverted provisions of 
the will, are the courts of this District, the domicile of the 
testatrix and the place where the will was made and pro¬ 
bated and the trust is being administered. It is the settled 
rule that in such a situation the testatrix is presumed to 
have had the laws of her domicile in mind, and hence that 1 
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those laws are to guide the court in its interpretation of 
her will.” (Italics supplied) 

'The so-called Massachusetts rule, which the Supreme 
Court of the United States followed in Gibbons v. Mahon, 
supra, and which is also followed in England and in the 
States of Delaware, Indiana, Michigan, Missouri, Connecti¬ 
cut, Georgia, Illinois, Maine, North Carolina, Ohio, Rhode 
Island, and West Virginia, (Powell' v. Madison Safe De¬ 
posit and Trust Co. (Ind) 196 N. E. 324, 101 A. L. R. 1368) 
is as stated in D’Ooge v. Leeds, 176 Mass. 558, 57 N. E. 1025: 

“The rule in Massachusetts is now well established. 
Everything is made to turn upon the action of the corpora¬ 
tion. ‘A simple rule is to regard cash dividends, however 
large, as income, and stock dividends, however made, as 
capital,’ ”. Citing Minot v. Paine , and other Massachu¬ 
setts cases. 

While it is true that Gibbons v. Mahon, supra, Lanston v. 
Lanston . supra, and other leading cases recognize that the 
intention of the testator, as expressed in his will, must 
govern, the Special Master can find in Mrs. Lincoln’s will 
no express or implied direction to treat stock dividends as 
income for the life beneficiaries. 

Item “SEVENTH” of the will directs the trustees to 
invest and re-invest the principal constituting the rest, resi¬ 
due and remainder of the estate of the testatrix, and to col¬ 
lect the “ income" thereof, and out of the “gross income 
to pay all taxes and other legal charges and expenses at¬ 
tending the execution of the trust,” and “out of the net 
income” to make certain payments to various annuitants 
and life beneficiaries. 

61 By Item “Eighth” testatrix directs the Trustees 
“to hold the principal of my (her) residuary estate 
intact for the purposes hereinbefore expressed until the 
death of the survivor of my two daughters, Mary Lincoln 
Isham and Jessie Lincoln Randolph”, etc. 

From an examination of the entire will, and particularly 
the above provisions to which specific reference has been 
made, the only expressions used by the testatrix in speak¬ 
ing of income are the words “income”, “gross income” 
and “net income.” 

i In Lanston v. Lanston, 53 App. D. 0. 340, 290 Fed. 315, 
the Court had under consideration the provisions of the 
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will of Tolbert Lanston, duly probated in the Supreme 
Court of this District, reading as follows: 

“To take, have and hold the same, invest the same, and 
from time to time re-invest and keep the same invested, and 
the net income arising therefrom to pay over to my said 
son, Aubrey Lanston, for and during his natural life.’’ 
(Italics supplied) 

The case turned upon the issue of whether or not certain 
stock dividends, declared on the stock of the Columbia 
Hotel Company, constituted income under the will. In 
holding that the stock dividends constituted corpus and not 
income, the Court said: 

“It is conceded that there are two different rules relat¬ 
ing to this question, one known as the Pennsylvania or 
American rule, and the other as the Massachusetts rule. 
Under the former, if applicable, the appellant’s contention 
would doubtless be upheld. In re Estate of Heaton, 89 Vt. 
550, 96 Atl. 21, L. R. A. 1916D, 201, and cases cited; Coudon 
v. Updegraf, 117 Md. 71. 83 Atl. 145. If the Massachusetts 
rule be applicable, the stock dividends are not income to be 
turned over to the life tenant. 

“In Gibbon v. Mahon, 15 App. D. C. (4 Mackey) 130, 54 
Am. Rep. 262, and 136 U. S. 549, 10 Sup. Ct. 1057, 34 L. Ed. 
525, a similar question w’as under consideration, and 
therein it was held that stock dividends were not to be re¬ 
garded as income payable to the life tenant, but were a 
part of the principal of the estate to be held for the benefit 
of the remainderman, the cash dividends received thereon, 
however, to be paid to the life tenant. 

“It is unnecessary to review the decisions or to quote 
extensively therefrom. The Massachusetts rule rests pri¬ 
marily upon the principle that, when acting in good faith a 
corporation is clothed wdth power to treat its gains and 
profits from time to time as income, to be distributed in the 
form of cash dividends to its stockholders, or as an addi¬ 
tion to its capital, to be apportioned among them, and for 
which stock dividends are issued to them and that the action 
of the corporation itself with reference to such gains and 
profits is determinative of the question as to whether, as 
between the tenant for life and the remainderman, they 
shall be regarded as income, payable to the former or as 
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62 a part of the corpus of the fund, to be held for the 
latter. 

“It is obvious that if the stock dividends be regarded as 
income, and so turned over to the life tenant, he becomes 
a stockholder in the corporation, and the proportionate 
share of the corpus of the estate held for the remainderman 
is correspondingly diminished. In the case of Gibbons v. 
Mahon , the Supreme Court said respecting the interpreta¬ 
tion of a will, as between a life tenant and remainderman: 

“ ‘In ascertaining the rights of such persons, the inten¬ 
tion of the testator, so far as manifested by him, must of 
course control; but when he has given no special direction 
upon the question as to what shall be considered principal 
and what income, he must be presumed to have had in view 
the lawful power of the corporation over the use and ap¬ 
portionment of its earnings, and to have intended that the 
determination of that question should depend upon the reg¬ 
ular action of the corporation with regard to all its shares.’ 

“The views of the Supreme Court in the case of Gibbons 
v. Mahon, as controlling the issue here, have been consid¬ 
ered and in principle reaffirmed. Towne v. Eisner, 245 
U. S. 41S, 38 Sup. Ct. 158, 62 L. Ed. 372, L. R. A. 1918D, 
254; Peabody v. Eisner, 247 U. S. 347, 38 Sup. Ct. 546, 62 
L. Ed. 1152; Lynch v. Hornby, 247 U. S. 339, 38 Sup. Ct. 
543, 62 L. Ed. 1149; Eisner v. Macomber, 252 U. S. 189, 40 
Sup. Ct. 189, 64 L. Ed. 521, 9 A. L. R. 1570. 

’“TTe find nothing in the will of Tolbert Lanston that in¬ 
dicates any intention on his part that the provision for the 
benefit of his son, Aubrey, should be interpreted as giving 
to him the stock dividends in question, and hence the appel¬ 
lant takes no interest therein under the decree below, and 
is not entitled thereto.” 

Although the will of Tolbert Lanston directed the payment 
of net income to his son, the Court said that it found no 
expression in the will which could be interpreted as giving 
the son the stock dividends in question. 

There are many cases which follow the same determina¬ 
tion as that announced in Gibbons v. Mahon , supra, and 
Lanston v. Lanston, supra, but reference is made to only 
the following cases which express a similar view. 

In Bishop v. Bishop, 81 Conn. 509, the Court held that by 
the use, in her will, of the words “income”, “income and 
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profit”, “net income, profit and interest”, and “net amount 
of increase, income, profits, and interest”, the testatrix 
merely intended to comprehend income as distinguished 
from principal. It was, therefore, necessary for the Court 
in that case, as in most cases, to determine the respective 
rights of life tenant and remaindermen without aid from 
the language of the will. 

In Rhode Island Hospital Trust Company v. Tucker, 51 
R. I. 507, 155 Atl. 661, 83 A. L. R. 1253, the Court held that 
stock dividends, including those declared by corporations 
which pay no cash dividends, but distribute to stock- 
63 holders, at regular intervals, shares of stock issued 
against capitalized surplus earned after the creation 
of the trust, are capital to be held for the ultimate benefit 
of the remaindermen, and not income, under a will direct¬ 
ing payment of the “income” of the residuary estate. 

Since the will of Mary H. Lincoln speaks of “income”, 
and the Courts of this and other jurisdictions have held that 
the word “income” does not include stock dividends, the 
stock dividend in ouestion belongs to the corpus of the 
estate. 

Paraphrasing the language contained in the case of Bu¬ 
chanan v. National Savings and Trust Company, 57 App. 
D. C. 386, the testator was a resident of the District of 
Columbia and, in writing her will, is presumed to have been 
familiar with the laws of this jurisdiction and, as stated 
in Rutherford v. American Security and Trust Company, 
supra, to have intended that such law should govern in 
the interruption of the language of her will. 

Conclusions 

Upon the basis of the above findings of fact and con¬ 
clusions of law the Special Master finds that the sum rep¬ 
resenting the earnings during the course of administration 
upon property used to pay costs of administration, debts, 
and legacies should be delivered to the life beneficiaries as 
a part of the income and that the five hundred shares of 
common stock of the Continental-Ulinois National Bank 
and Trust Company of Chicago, Illinois, received by the 
executors and trustees as a stock dividend should be trans¬ 
ferred to the residuary estate as a part of the corpus. A 
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transcript of the evidence and the original exhibits received 
iri connection therewith are being filed with this report. 

Respectfully submitted, 

THEODORE COGSWELL 
Special Master. 

April 3, 1939. 

64 Extract from Transcript of Shorthand Report of 
Proceedings had and Testimony Adduced before 
Theodore Cogswell, Special Master, and Exhibits. 

1 Filed June 20 1939 

* * * 

BE IT REMEMBERED, that pursuant to motion to take 
all testimony in the above-entitled cause before a Special 
Master, the order of the Court to take same, and the notice 
of the taking of testimony before the Special Master, and 
on Monday, .July 25, 1938, beginning at the hour of 10:30 
o’clock, in the District Court of the United States for the 
District of Columbia before me, THEODORE COGS¬ 
WELL, the Special Master, appointed by this court, per¬ 
sonally appeared BRl T CE S. COLTOX and NORM AX B. 
FROST, witnesses for the plaintiffs in said cause who, 
being first duly cautioned and sworn by me, testified as 
hereinafter set forth. 

# • i* 


Proceedings. Transactions, and Testimony 

The Special Master: This is the first hearing before the 
Special Master in the case of Frost and Towers, two of 
the executors of and trustees under the last will and testa¬ 
ment of Mary H. Lincoln, deceased, plaintiffs, versus the 
American Security and Trust Company as remaining exe¬ 
cutor of and trustee under said will, defendant, 
i Due notice of this hearing has been given to all parties 
in interest. 

Mr. Towers, representing the plaintiffs, do you 
65 wish to introduce some testimony? 

Mr. Towers: I would like simply to say at the 
outset that we have filed our petition or our bill to construe 
the will, in which we have set forth, in so far as we deem 
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it necessary at this time, the facts and circumstances sur- 
rounding the question involved. 

I take it that you have probably read the bill. 

The Special Master: I have read all of the papers that 
are contained in the case. 

Mr. Towers: Having done so, we have no desire to take 
up any time in making an opening statement, but would 
like to proceed to call Mr. Colton, who is the probate clerk 
of the American Security and Trust Company, to examine 
him with reference to certain facts. 

Thereupon Bruce S. Colton was called as a witness for 
and in behalf of the plaintiffs, and being then and there 
duly sworn by the Special Master, assumed the witness 
stand and. upon examination, testified as follows: 

Direct examination. 

Bv Mr. Towers: 

Q. Mr. Colton, will you please state your full name and 
occupation? A. Bruce S. Colton, estate clerk. American 
Security and Trust company. 

Q. For how long have you occupied that position? A. 
Approximately eight years. 

Q. Can you identify this paper which I now hand you 
as a true copy of the first account of the executors of the es¬ 
tate of Mary H. Lincoln (handing a paper writing to the 
witness) ? A. (After examining the paper writing handed 
to him) This is a true copy of the first account filed 
66 by the trust company. Mr. Frost and Mr. Towers as 
executors. 

Q. Have you personally made from this account a re¬ 
capitulation of income received in this estate from securi¬ 
ties and assets sold for the payment of debts, legacies, and 
expenses of administration ? A. I have. 

Mr. Towers: I would like to have the account marked 
“Plaintiffs’ Exhibit Xo. 1.” 

The Special Master: Very well. 

Mr. Towers: I offer it in evidence. 

(The document in question was thereupon received in 
evidence and was by the reporter marked “Plaintiffs’ Ex¬ 
hibit Xo. 1, 7-2.V3S. ,T. J. S.”) 
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Bv the Special Master: 

Q. Has that account been filed yet, Mr. Colton? A. That 
account has been filed. 

Q. And it is now up for audit ? A. It is up for audit in 
the probate court. 

Mr. Towers: That is correct. 

Bv Mr. Towers: 

•» 

Q. I hand you a paper. Mr. Colton, and I will ask you 
to identify it as a recapitulation of the income received in 
this estate upon the non-residuary portion of the estate 
(handing a paper writing to the witness). A. (After ex¬ 
amining the paper writing handed to him) This is a copy 
of it. 

iMr. Towers: I would like to offer that as Plaintiffs’ Ex¬ 
hibit Xo. 2. 

The Special Master : Very well. 

By Mr. Towers: 

Q. Will you tell the Court whether Exhibit Xo. 2 shows 

i the total amount received from the sale of securities 
(17 in this estate? A. Yes, it does. 

Q. What is that amount ? A. $S35,715.28. 

Q. Does this paper also show item by item the income 
actually received by the executors upon the so-called non- 
residuary estate? A. It does. 

Q. And what is that amount ? A. $38,018.84. 

Q. I also hand you a paper, Mr. Colton, which is headed 
“Schedule of Capital Cash Received and Disbursed by the 
Executors,” and will ask you whether you prepared this 
from the account (handing a paper writing to the witness). 
A. (After examining the paper writing handed to him) 
Yes, I did. 

Mr. Towers: I would like to offer that in evidence as 
Plaintiffs’ Exhibit Xo. 3. 

(The documents in question were thereupon received in 
evidence and were by the reporter marked “Plaintiffs’ Ex¬ 
hibit Xo. 2, 7-25-38, .X. J. S.” and “Plaintiffs’ Exhibit Xo. 
3, 7-25-38, J. J. S.,” respectively.) 
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By Mr. Towers: 

Q. At the time this estate came in to the trust company, 
Mr. Colton, will you tell the Court what plan was made 
by the executors with respect to income upon the estimated 
non-residuarv estate/ A. At the time this estate first came 
in, there was still pending what is now known and was 
known as the Slocum case. In view of the question which 
had arisen in that case as to what disposition should be 
made of income on securities sold for the payment of 
debts, taxes, legacies, and administration expenses, Mr. 
Towers and 1, in the course of probably a month or six 
weeks after the will was admitted, took up the ques¬ 
ts tion of distribution of income to the various life 
tenants. At that time, in view of this pending Slo¬ 
cum case, we decided to reserve and set aside a sum 
equivalent to approximately one-third of the total income 
received, this being the special fund which we were hold¬ 
ing pending the outcome of the Slocum litigation. 

Q. Then, as income was received by the executors, how 
was it treated from a practical standpoint/ What was 
done/ A. From a practical standpoint, for example, if we 
received $9,000 worth of income in a period, or between 
the time we made our last distribution and the time the 
beneficiaries asked us to make further distribution, we 
would hold back of the $9,000 we received $3,000 for this 
special fund and distribute to the various life tenants the 
$ 6 , 000 . 

Q. In other words, there was created a special reserve 
fund/ A. This fund was created from the time we first 
started distributing this income and continued up to and 
including the time the account was filed. 

Q. Now, you have testified with reference to that recapi¬ 
tulation that yon made that there was received upon the 
non-residuarv estate income amounting to $38,018.84. Will 
you refer back to our Exhibit 1, which is the account of the 
executors, and tell us where this item appears in the ac¬ 
count? A. (Referring to Exhibit No. 1) It appears on 
page 28 in the item of $44,387.16, and it again appears on 
page 32. 

Q. How is that item described, Mr. Colton? A. On 
page 32? 
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Q. Yes. A. It is described as cash, capital, so much; 
income $44,3S7.16. 

Q. Now, is there any particular note or reference 

69 made in the account to that amount? A. Note 1 
covers that. 

Q. What does Note 1 say? A. “Account held open pend¬ 
ing audit of Federal Estate Tax return and outcome of 
suit for construction now pending in Equity Cause 67,- 
071.” 

Q. That is this cause? A. That is this cause. 

Q. Then, this fund of thirty-eight thousand odd dollars 
remains in the hands of the executors undistributed and 
awaiting the outcome of the decision of this Court in con¬ 
nection with this bill to construe Mrs. Lincoln’s will? A. 
It does. 

Q. Will you tell us, Mr. Colton, in your own way, about 
the facts, as you know them, surrounding the receipt by 
the executors of Mrs. Lincoln’s estate of a certain stock 
dividend declared upon the stock of the Continental Illi¬ 
nois National Bank and Trust Company of Chicago. A. 
On the first page of the account it is set up, in the middle 
of the page: “500 shares Continental Illinois National 
Bank and Trust Company of Chicago, 25 per cent stock div¬ 
idend to holders of record February 1, 1938.” 

Our records indicate that on or about the 14th of Janu¬ 
ary we received a letter from the Continental Illinois Na¬ 
tional Bank advising that this dividend had been declared 
to stockholders of record as of February 1, 1938. 

On February 3, 193S, the 500 shares of stock were re¬ 
ceived by the American Security and Trust Company on 
behalf of the executors. 

Q. You say 500 shares. How many shares did the estate 
own at that time? A. We oi-iginally had 2,000 shares. Just 
a minute. We had 3,000 originally. 

Q. I think that is correct. A. 3,000 is correct. 

70 Q. Then some of that stock was sold? A. Some 
of it was sold, which would be reflected in the sched¬ 
ule of sales. 

Q. The thing that I wanted to get at was I wanted the 
record to be clear with reference to how many shares of 
this bank stock were held by the estate at the time the divi¬ 
dend was declared. I simply wanted the record to show 
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that clearly, and we know that we start out with 3,000 
shares, but tin* figure I would like to have in the record, 
Mr. Colton, is the number of shares upon which we re¬ 
ceived this stock dividend. A. The number of shares which 
you received? 

Q. Xo, the number of shares upon which we received the 
dividend. A. We had 2,000 at the time the stock dividend 
was declared. Your original question was how many we 
had at the beginning, was it not? 

Q. Xo. A. Well, at the time the dividend was declared 
we had 2,000 shares of stock in our possession. 

Q. And therefore there were received— A. (Interposing) 
500 shares. 

Q. Will you tell the Court how these shares have been 
treated in the first account? A. In the first account? 

Q. Yes. A. They were set up on page 32. “500 shares 
of Continental Illinois Xational Bank and Trust Com¬ 
pany—' * 

Q. Xow, is Xote 1 made applicable to these shares of 
stock as well as to the income received from the residuary 
estate? A. It is. 

Q. Then, in other words, the 500 shares of Continental 
Illinois Xational Bank and Trust Company stock is also 
held by the executors of Mrs. Lincoln’s estate un- 
71 distributed and awaiting the outcome of this pro¬ 
ceeding? A. It is. 

Q. Did there come a time, Mr. Colton, when the individ¬ 
ual executors, under Mrs. Lincoln’s will, namely, Mr. Frost 
and Mr. Towers, informed the trust company that they 
had reached a certain decision with reference to the non- 
residuarv income and with reference also to the stock divi- 
dend referred to? A. Yes. 

Q. I hand you a photostatic copy of a letter dated Febru¬ 
ary 24,193S, and addressed to T. Stanley Holland, Esquire, 
trust officer of the American Security and Trust Company, 
and will ask you to tell the Court if and when that was re¬ 
ceived by Mr. Holland (handing a paper writing to the 
witness). A. (After examining the paper writing handed 
to him) This letter was received in the trust department 
of the American Security and Trust Company on February 
25, 1938. 
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Mr. Towers: 1 would like to offer that in evidence as 
Plaintiffs' Exhibit Xo. 4. 

The Special Master: Very well. 

(The document in question was thereupon received in 
evidence and was by the reporter marked “Plaintiffs’ Ex¬ 
hibit Xo. 4, 7-25-38* J. J. S.”) 

By Mr. Towers: 

Q. What debts did the decedent leave, Mr. Colton? I 
do not mean minute calculation, but what was the character 
of the debts left by her? A. There were very few debts 
other than taxes. There were a few small bills since her 
last illness and the majority of her debts consisted of 
taxes. 

Q. And those now, as far as you know, have all been 
paid? A. All been paid. 

Q. Was any one of these debts of an interest-bearing 
character? In other words, were the executors 
72 called upon to pay interest on any obligation of the 
testatrix? A. Thev were not. 

Q. Will you tell us, Mr. Colton, and you may have any of 
these exhibits you may need in order to answer this ques¬ 
tion, how much cash the decedent had on hand at the 
time of her death? A. (Referring to Exhibit Xo. 3) The 
cash bank balances at the time of her death were $183,- 
274.91. 

Q. Can you state for the record, Mr. Colton, the face 
vhlue of Government and Municipal bonds owned by the 
decedent and held by her executors, turned over to her 
executors at the time of her death? A. The face value or 
par value of the Municipal bonds was $250,000; Federal 
Land Banks, $230,000; and Treasury bonds $10,000. 

Q. Will you state, Mr. Colton, what was the nature of 
the other assets of the decedent ? A. The majority of the 
other assets, exclusive of real estate which was specifically 
devised under the will, were in stocks and bonds, the ma¬ 
jority of which were paying at the time. 

Q. The majority of which were of income-producing 
character? A. Yes. 

Mr. Towers: That is all we wish to have Mr. Colton 
testify to. 
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Cross-examination. 

By Mr. Larson: 

Q. Mr. Colton, vou stated on vour direct examination 
that at the time you set up this special reserve fund you 
estimated that about one-third of the income should be 
reserved in order to take care of this accumulation on an¬ 
ticipated sales for the purpose of paying debts, ad- 

73 ministration expenses, and so forth. A. Yes, sir. 

Q. How did you happen to arrive at the figure of 
one-third? A. We roughly estimated the value of the es¬ 
tate. We took into account taxes, Federal estate tax, the 
various expenses of administration, including executors’ 
commissions and attorneys' fees, which would have to be 
paid in the orderly administration of the estate, and then 
seeing that the amount we would need would be a little 
less than a third to make the reserve ample, we cut out 
the third as being a safe reserve. 

Q. Now, I understand you to say you definitely ascer¬ 
tained that yield on securities sold for this purpose aggre¬ 
gating $38,018.84? A. That is correct. 

Q. In the first account of the executors you have shown 
that you have a reserve of income of $44,387.16? A. That 
is correct. 

Q. Do I understand that that represents a third of the 
amount reserved? A. Not a third of the amount reserved. 

Q. I mean a third of the amount of income? A. That 
represents the entire reserve. 

Q. Reserve that you set up? A. That is the entire 
reserve which we held back. 

Q. I understand, then, the amount which you reserved 
was a little more than was necessary to take care of this 
item which is in dispute ? A. That is correct. 

Q. In the answer which your company filed to this bill 
you state that you estimated the amount was approximately 
$37,500. On what did you base that estimate, Mr. Colton? 
A. That was based on this: xYt the time the answer was 
filed only a portion of the securities had been sold. 

74 Certain other securities had been authorized for sale 
at that time and they would be sold as near the date 

when it was necessary to pay taxes as possible so as to 
get the income in on those securities. That took into ac- 
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cdunt the income we had received from the securities al¬ 
ready sold, and estimated what the income would be on 
those securities which were yet to he sold, and by taking 
what had been sold and what we would sell, the income 
produced by what we would sell, I arrived at the figure 
which was used. 

Q. When vou actually sold the securities vou found they 
slightly exceeded the estimate which vou made? A. That 
is correct. 

Q. And that is the explanation of the $37,500 which you 
included in there? A. Yes, sir. 

Q. Xow. on your direct examination you stated at the 
time of death there was ihe >um of $183,274.91 in cash 
that came into the hands of the executors? A. That is 
correct. 

Q. Did you have any other capital cash aside from the 
cash that you realized from the sale of securities? A. Yes. 

Q. Will you state what that was? A. The other capital 
cash which he had were the accrued interest items and divi¬ 
dends which were declared to stockholders of record prior 
to the date of the death of Mrs. Lincoln. 

Q. Is that amount reflected in Plaintiffs’ Exhibit 3? A. 
Yes, it is. 

Q. And what is the amount of that? A. $26,SS4.79. 

Q. I understand, then, that the executors received dur- 
ing administration the amount of $210,159.70 in the way 
of cash, and I also understand that vou realized 
75 $835,715.28 in the way of cash from the proceeds 

of sales of securities ? A. That is correct. 

Q. Xow, what were your total obligations, including the 
debts, taxes, administration expenses, and things of that 
nature that the executors have been required to pay during 
administration? A. $1,038,981.72. 

Q. That is also stated in this Plaintiffs’ Exhibit No. 3? 
A. On Plaintiffs' Exhibit Xo. 3. 

Mr. Larson: That is all. 

By the Special Master: 

Q. Mr. Colton, at what value do you carry in the account 
the 500 shares of bank stock in question? A. The 500 
shares of bank stock was carried at $64,800. 

Q. $64,800? A. Yes, sir, set out on page 32 of the ac¬ 
count. 
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Q. How was that arrived at? Was that the market value 
as of tlie time received or based upon the market value of 
the other shares? A. At the time of the decedent’s death 


there were 3,000 shares of this stock of the appraised value 
of $486,000, each share being appraised at $162. Between 
the time that we received the original 2,000 shares of stock 
and the stock dividend was declared, 1,000 shares were 
sold, that being set out on page 8 of the account, taking 
away from the original appraised value $162,000, showing 
the receipt of $101,233.15, showing a loss on that particular 
transaction of $60,766, which left in the account $324,000 
of the appraised value of the stock still in our hands. 

When we received the additional shares of stock in Feb¬ 


ruary that was brought in, it added to the number of shares 
we had. but no increase in the appraised value, which is 
the general accounting custom. We then had 2,500 shares 
of stock appraised at $324,000. 

76 Then, when we set up in the account for the report 
on Rule 16, 2,500 is divided, one block of 2,000 for 
distribution to the trustee, on page 31, the value of that 
2,000 being $259,200. 

On page 32, under the reserve for future accounting, it 
shows 500 shares of the appraised value of $64,800. 

Q. Then I understand from that that you are now carry¬ 
ing 2,500 shares at the same price that you carried 2,000? 
A. Carried 2,000 originally, but we disposed of a thousand 
and took a loss for the sale, showing the loss in the ac¬ 
count, and then we had 2,000 left, and we received an addi¬ 
tional 500, bringing that in and cutting the appraised value 
down to approximately 129.60 per share. 

The Special Master: All right, 1 understand. Thank 


vou. 

The Witness: That is the general practice. 
The Special Master: Is that all ? 

Mr. Towers: That is all. 


(The witness thereupon was excused and retired from 
the witness stand.) 

The Special Master: Now, are counsel for the plaintiffs 
and defendants able to stipulate the exact amount that is 
in controversy regarding the income on these securities, 
or is it necessary to prove that? 
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Mr. Towers: We would agree to stipulate it, or we 
would agree that Plaintiffs* Exhibit 2 reflects item by item 
the receipt of income upon securities sold upon the so- 
called non-residuary estate, and I am sure we could properly 
stipulate that that $38,018 item is the actual income received 
from the so-called non-residuary estate. 

1 The Special Master: At least there is no disagreement. 

Mr. Larson-. There is no disagreement that that has 
been completed by the American Security and Trust Com¬ 
pany and we are in accord that those are the exact securi¬ 
ties sold to date. We do not know whether further sales 
would be necessary. We do not anticipate any, but 
77 if any are sold, of course, the principle decided in 

this case will naturailv control anv additional in- 

» • 


come. 

Mr. Towers: At this time, if the Court please, I would 
like to offer some documentary evidence that I feel throws 
helpful light upon the question of the circumstances under 
which the stock dividend of the Continental Illinois Na¬ 
tional Bank and Trust Company was declared. I have 
marked ‘‘Plaintiffs' Exhibits 5 and 5-A,” the Articles of 
Association as amended on January 8, 1937, Exhibit 5-A 
being the amendment, which Articles contain provisions 
which are pertinent as a background for the declaration of 
this stock dividend. 

1 I would offer these. I would certify to the Court that 
I received them from the Comptroller of the Continental 
Bank, to whom 1 had made a request for certain informa¬ 
tion, and Mr. Larson has told me that he would raise no 
objection to them by virtue or as a result of the fact that 
the custodian of them or the person who compiled them 
was not in court. 

I therefore offer the Articles of Association of the bank, 
together with the amendments, to be marked “Plaintiffs’ 
Exhibits 5 and 5-A.” 

The Special Master: I will receive this in the absence 
of any objection from you, Mr. Larson. 

Mr. Larson: No objection. 


! (The documents in question were thereupon received in 
evidence and were by the reporter marked “Plaintiffs’ Ex¬ 
hibit No. 5, 7-25-38, J. J. S.” and “Plaintiffs’ Exhibit No. 
5-A, 7-25-38, J. .T. S.” respectively.) 
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Mr. Towers: I also offer the Annual Report to Share¬ 
holders for 1937, which reflects on page 1 earnings of the 
bank for that year and the manner in which those earnings 
were treated. 

Mr. Larson: I make no objection on the ground that 
the document is not properly authenticated, but I do 
78 object on the ground that it is not material whether 
the earnings that were back of this stock dividend 
were actually received by the company before or after the 
death of Mrs. Lincoln. 

The Special Master: This document will be received 
and your objection noted. 

(The document in question was thereupon received in evi¬ 
dence and was by the reporter marked “Plaintiffs’ Ex¬ 
hibit Xo. 6, 7-25-38, J. J. S.”) 

Mr. Towers: 1 offer an original letter from the Comp¬ 
troller of the Continental Bank showing tile proportion of 
earnings as represented by the stock dividend earned prior 
to the death of Mrs. Lincoln in relation to the earnings for 
the entire year. T offer that as Plaintiffs’ Exhibit Xo. 7. 

Mr. Larson: I make the same statement with reference 
to that exhibit, that I do not object on the ground that 
it is not properly proved, but I do think that it is imma¬ 
terial and I object to it on that ground. 

The Special Master: The exhibit will be received and 
the same objection noted. 

The document in question was thereupon received in 
evidence and was by the reporter marked “Plaintiffs’ Ex¬ 
hibit Xo. 7, 7-25-38,* J. J. S.”) 

Mr. Towers: Lastly 1 want to state that a true copy of 
Mrs. Lincoln’s will, together with a certified copy of the 
resolutions of the Board of Directors of the bank under 
which this dividend was declared, have been made a part 
of the bill of complaint in this proceeding and will be 
found there. 

The Special Master: Yes, I note they are in there. 

Mr. Towers: We would like formally to offer that reso¬ 
lution, a certified copy of which is attached to the bill. 
We would like to offer that in evidence. We would like 
to be sure that it is part of the record and we offer it as 
Plaintiffs’ Exhibit Xo. 8. 
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(Tin* document in question was thereupon re¬ 
ceived in evidence and was bv the reporter marked 
“Plaintiffs' Exhibit Xo. 8, 7-25-38, J. X S.”) 


The Special Master: l take it that this is the paper to 
which you refer. M r. Towers (indicating) ? 

Mr. Towers: Yes, it is. 

The Special Master: It is now marked “Plaintiffs' Ex¬ 
hibit B ? ’ in the record. 
i.Mr. Towers: Yes, as part of the bill. 

The Special Master: Under Equity Xo. 67071. 

Mr. Towers: I will now call Mr. Norman B. Frost. 

Thereupon Norman B. Frost was called as a witness 
for and in behalf of the plaintiffs, and being then and 
there duly sworn by the Special Master, assumed the wit¬ 
ness stand and. upon examination, testified as follows: 


Direct examination. 


Bv Mr. Towers: 

Q. Will you state your occupation, Mr. Frost? A. At- 
tornev-at-law. 

Q. For how many years have you been connected with 
the family and with the affairs of Robert Todd Lincoln 
and his widow, the decedent in this case? A. For more 
than twentv vears. 

;Q. Do you know the date or the approximate date on 
which Mrs. Lincoln’s last will and testament was exe¬ 
cuted? A. I had better give it to you exact. The 30th 
day of December, 1935, was the date of the will. 

Q. Do you know how many children and grandchildren 
Mrs. Lincoln had at that time? A. Mrs. Lincoln had two 
daughters, and of those two daughters, three grandchild¬ 
ren. 

Q. Would you be able to state of your own knowledge 
the ages of the respective children and grandchildren 
80 at the time Mrs. Lincoln’s will was executed? A. 

Yes. Mary Lincoln Isham, daughter, sixtv-seven; 
Jessie Lincoln Randolph, daughter, sixty-three; Lincoln 
Isham, son of Mary Lincoln Isham, forty-three; Mary Lin¬ 
coln Beckwith, daughter by a previous marriage of Jessie 
Lincoln Randolph, forty; Robert Lincoln Beckwith, son of 
Mrs. Randolph, thirty-five. 
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Do you want the names of the grandchildren’s spouses? 

Q. Yes, if you can remember them, I think it might make 
the record complete. A. Mr. Lincoln Isham’s wife is Lea- 
halma Isham, forty-three years of age, and Mr. Beckwith 
has a wife, Hazel Beckwith, who is forty. Those ages are 
the ages at the time the will was executed. 

Q. Was Miss Beckwith married in December, 1935? A. 
Xo, she was not and is not now. 

Q. W as Mr. Isham married in 1935? A. Yes, Mr. Isham 
was married in 1935 and had been married at that time 
about twenty years. 

Q. Has Mr. Isham now or has he at any time ever had 
any child or children? A. Xo, he and his wife have been 
childless. 

Q. Was Mr. Beckwith married in 1935? A. Yes, he 
married about 1925, so that he had been married about 
ton years in 1935. 

Q. Has he now or has he at any time ever had any chil¬ 
dren? A. Xo, he and Airs. Beckwith have never had any 
children. 

81 Extracts from Transtrigt of Shorthand Report of 
Proceedings Had and Testimony Adduced Before 
the Special Master, as Designated by Plaintiffs 

Pages 20 and 21 
Filed June 26 1939 

“Q. Were those facts ever discussed with Mrs. Lincoln? 

‘‘A. They were discussed with her at the time the will was 
in course of preparation, and at that time and on several 
occasions around that time she stated that she knew she 
would probably never have any direct issue other than 
those then living, and that fact was discussed in connec¬ 
tion with this provision in the will giving to the executors 
a discretion to decide what was income and what was not. 

“Mr. Larson: May it please your Honor, I did not know 
what information was intended to be elicited, but I object 
to the answer and move to strike it out on the ground that 
it is not proper to the inquiry here. 
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Page 24 

“‘The Special Master: 1 think it should be stricken; of 
course, only that particular part regarding the statement 
made by Mrs. Lincoln. 

“Mr. Towers: l understand, and simply for our formal 
purposes, I would like to preserve an exception to the 
striking of that portion of the testimony. 

“The Special Master: Very well, I will note an excep¬ 
tion. ” 

82 Plaintiffs ’ Exhibit No. 4 

(Page 1) 

FROST, MYERS & TOWERS 
Attorneys & Counsellors at Law 
Hibbs Building 

February 24th, 1938. 

Washington, D. C. 

T. Stanley Holland, Esquire, 

Trust Officer, 

American Security and Trust Company, 

Washington, D. C. 

Dear Mr Holland: 

1 Re: Estate of Mary H. Lincoln; 

Petition for Instructions for 
Distribution of Income, Etc. 

Mrs. Lincoln’s daughter, Mrs. Charles Tsham, has talked 
with her New York counsel, Messrs. Stewart & Shearer, 
respecting the income required hv us to be reserved under 
the decision of Justice Luhring in the case of Trust Com¬ 
pany v. Proctor (Slocum Case). 1 might observe, in pass¬ 
ing. that Messrs. Stewart & Shearer are counsel for the 
United States Trust Company of New York City.” 

• * • 

Plaintiffs' Exhibit No. 4 
(Page 5) 

• • • 

“Our testatrix, having asked us to decide finally any 
question that may arise as to what constitutes income and 
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what principal, and having asked us in addition to decide 
these questions in favor of her children and grand-children 
whenever feasible, Mr. Frost and the undersigned have 
decided that the income now reserved by the executors to 
comply with the Slocum decision is true income under Mrs. 
Lincoln's Will, and as such should properly be distrib¬ 
uted to the life-beneficiaries. 

For this same reason we have decided that the five- 
hundred-share stock dividend of the Continental Illinois 
National Bank and Trust Company is income. We are 
not willing, however, to take the responsibility of making 
distribution without asking the Court for instructions. 

To the end of obtaining instructions we ask the coopera¬ 
tion of the Trust Company. We feel that the Trust Com¬ 
pany should go with us as a party plaintiff in an equity 
proceeding, the purpose of which would be fully and frankly 
to place our decision before the Court and ask its instruc¬ 
tion. We feel that there should be a unanimity of view 
as among the executors. Even then the Court conceivably 
might decide against the life-beneficiaries; but if it did so 
we, as Mrs. Lincoln’s personal representatives, would have 
performed our duty toward those whom she instructed us 
to benefit whenever it was feasible to do so. The above 
but paraphrases the words of her Last Will and Testament. 

We shall appreciate your early advices with regard to 

your position in this connection in order that the 

£3 draft of petition previously submitted may be so 

revised as to meet vour views. We earnestlv hone 

• * * 

for your cooperation and support. 

Verv trulv vours, 

FREDERIC N. TOWERS, 
a. Frederic X. Towers” 



72 AMER. SEC. & TR. CO. VS. NORMAN B. FROST ET AL. 


84 Plaintiff's Exhibit No. 5 

7/25/38 J. J. S. 

Articles of Association of Continental Illinois National 
Bank and Trust Company of Chicago. 

December 20, 1933 

85 Continental Illinois National Bank and Trust 

Company of Chicago 

' Charter No. 13639 (Conversion) 

Form 1945 Treasury Department Comptroller of Currency 
Revised Oct. 11-27 Amended Dec. 20-33 

Articles of Association 

We, the undersigned, Directors of the Continental Illi¬ 
nois Bank and Trust Company, having been authorized by 
a vote of shareholders owning not less than 51 per cent of 
the Capital Stock of said Bank to change and convert the 
said Bank into a National Banking Association, under the 
provisions of Section 5154 of the Revised Statutes of the 
TTnited States, and of acts amendatory thereof, and to exe¬ 
cute Articles of Association, do hereby, in our own behalf, 
and in behalf of the Stockholdei-s whom we represent, make 
and execute the following Articles of Association: 

First. The title of the Association into which the said 
State Bank is to be changed and converted shall be “Conti¬ 
nental Illinois National Bank and Trust Company of Chi¬ 
cago’\ 

' Second. The place where its banking house or office shall 
be located, and its operations of discount and deposit car¬ 
ried on, and its general business conducted, shall be the 
City of Chicago, County of Cook, State of Illinois. 

Third. The Board of Directors of the Association shall 
consist of such number of shareholders, not less than five, 
as from time to time shall be determined by a majority of 
the votes to which all shareholders are at the time entitled. 

Fourth. The regular annual meetings of the share¬ 
holders for the election of Directors shall he held at the 
banking house of this Association on the second Friday of 
January of each year; but if no election shall be held on 
that day, it may he held on any other day, according to the 
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provisions of Section 5149 of the Revised Statutes of the 
United States, and all elections shall be held according to 
such regulations as may be prescribed by the Board of Di¬ 
rectors, not inconsistent with the provisions of the National 
Banking Law, and of these articles. 

Fifth. 1. Amount, Classes and Shares of Capital Stock. 
The amount of capital stock of the Association shall be $75,- 
000,000 divided into classes and shares as follows: 

(a) $50,000,000 par value of Preferred Stock (subject to 
retirement as hereinafter provided) divided into 1,500,000 
shares of the par value of $33 1/3 each, and 

(b) $25,000,000 par value of Common Stock (subject to 
increase upon the retirement of Preferred Stock as pro¬ 
vided in the second paragraph of Section 4 of this Article 
Fifth) divided into 750,000 shares of the par value of $33 1/3 
each. 

2. Stock Non-Assessable. The holders of Preferred 
Stock, and the holders of Common Stock issued after June 
16, 1933, shall not be held individually responsible as such 
holders for any debts, contracts or engagements of the As¬ 
sociation and shall not be liable for assessments to restore 
impairments in the capital of the Association. 

3. Dividends on Preferred Stock. The holders of Pre¬ 
ferred Stock, in preference to the holders of Common 
Stock, shall be entitled to receive, when and as declared by 
the Board of Directors, but only out of net profits of the 
Association (determined as provided in section 5 of this 
Article Fifth) accruing after the date of the issuance by 
the Comptroller of the Currency of the “Certificate Ap¬ 
proving Reduction of Capital Stock," which date shall be 
hereinafter referred to as the “Recapitalization Date,” 

cash dividends thereon at the rate of 5% per annum 
86 of the par value thereof, and no more; provided, 
however, that the dividends on Preferred Stock due 
on February 1, 1934, may be paid out of any net profits of 
the Association, whether accrued before or after the Re¬ 
capitalization Date. Such dividends shall be payable semi¬ 
annually on each February 1 and August 1, and shall ac¬ 
crue, as to any given share of such stock, from the date of 
issuance of such share; provided, however, that, in the case 
of any share of such stock issued on or after February 1, 
1934, such dividends shall accrue on such share from the 
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February 1 or August 1, as the case may be, next preceding 
the date of issuance thereof. Such dividends shall be cu¬ 
mulative, so that if dividends at the full rate of 5% per 
annum shall not have been paid upon or declared and set 
apart for the Preferred Stock, the deficiency shall be fully 
paid or declared and set apart before any dividend or other 
distribution, whether in cash, property, stock or otherwise, 
shall be declared, ordered, set apart, paid or made in re¬ 
spect of the Common Stock. Dividends on the Preferred 
Stock shall be deemed to accrue from day to day. 

! 4. Dividends on Common Stock. So Iona’ as any shares 
of Preferred Stock are outstanding no dividends or other 
distributions, whether in cash, property, stock, or other¬ 
wise, shall be declared, ordered, set apart, paid, or made in 
respect of the Common Stock except out of the net profits 
of the Association (determined as provided in section 5 of 
this Article Fifth) accruing after the Recapitalization Date: 
Provided, however, that dividends on the Common Stock 
and Preferred Stock may be paid out of surplus and un¬ 
divided profits of the Association existing at the Recapital¬ 
ization Date or out of any net profits (not created by the 
retirement of Preferred Stock) carried to surplus or undi¬ 
vided profits subsequent to said Recapitalization Date, if 
at the date of declaration thereof the common capital of the 
Association as shown bv the latest examination of the As- 
sociation by the Comptroller of the Currency, after charg¬ 
ing off losses shown on the reports of such examination and 
setting up such reserves as may be required by the Comp¬ 
troller, or as shown by any later valuation of the assets of 
the Association by the Comptroller, is unimpaired and the 
unimpaired surplus is equivalent at least to twenty-five 
per cent of the unimpaired common capital: and provided, 
further, that these limitations (a) shall not apply to divi¬ 
dends payable only in Common Stock out of any shares 
of Common Stock owned by the Association at the Re¬ 
capitalization Date, or subsequently lawfully acquired by 
it, and (b) shall not apply to other dividends payable only 
in Common Stock, in amounts not exceeding in the aggre¬ 
gate the aggregate par value of the shares of Preferred 
Stock theretofore retired. 

In order to maintain the capital stock of the Association 
at its authorized amount, prior to or simultaneously with 
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any call or purchase for retirement of shares of Preferred 
Stock (otherwise than from the proceeds of the issuance 
of additional shares of Common Stock) pursuant to the 
provisions of sections 8 and 9 of this Article Fifth the 
Board of Directors shall declare on the Common Stock out 
of net profits of the Association accruing after the Recapi¬ 
talization Date a dividend in an amount equal to the par 
value of the Preferred Stock to be retire, such dividend 
to be payable in shares of Common Stock which shall be 
issued (without any action on the part of the holders of 
stock of any class or on the part of the Comptroller of the 
Currency) pro rata to the holders of Common Stock, pro¬ 
vided, however, that the Association may without violating 
these Articles of Association postpone or refrain from 
making such declaration and distribution either in whole 
or in part if permitted or directed so to postpone or re¬ 
frain by the Comptroller of the Currency, and on such 
terms and conditions, if any, as the Comptroller of the 
Currency may prescribe or approve. 

5. Determination of Net Profits. For the purpose of this 
Article Fifth, the net profits or net loss (as distinguished 
from usage of terms “net profits” and “net loss” in re¬ 
ports required by the Comptroller of the Currency) of the 
Association shall be determined for each six months’ pe¬ 
riod ending on December 31 or June 30 by deducting from 
the gross earnings from all sources for such period: 

(a) all expenses for such period; 

(b) all interest accrued during such period: 

S7 (c) all losses determined during such period, and 
such charge-offs and write-downs of assets and 
transfers to reserves (whether from income, undivided 
profits or surplus) for such period (including all charge- 
offs, write-downs and transfers to reserves requested by 
the Comptroller of the Currency for such period) as may 
be reasonably necessary to make proper provision for 
doubtful assets, depreciation, and undetermined losses, but 
to the extent only that such losses, determined or undeter¬ 
mined charge-offs, and write-downs of assets exceed re¬ 
serves previously set up therefor in such period or any 
prior period; 

(d) provision for all taxes for such period, including 
taxes measured by income and taxes based on the owner- 
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ship of stock in the Association paid or payable by the As¬ 
sociation for the account of its shareholders, without prej¬ 
udice to such right as the Association may have to recover 
the same; 

(e) such transfers for such period to surplus as may be 
required by law; and 

(f) the net loss, if any, determined in accordance with 
the provisions of this section 5. accrued since the Recapital¬ 
ization Date, accumulated to and existing at the beginning 
of such period: 

provided however, that no deduction from gross earnings 
for the initial six months* period shall be required by rea¬ 
son of any charge-offs or write-downs of assets or trans¬ 
fers to reserves required by the Comptroller of the Cur¬ 
rency and made on or before the Recapitalization Date. 

All recoveries over net book value on assets previously 
charged off or written down or against which reserves have 
been set up, and all transfers from reserves to surplus or 
undivided profits (other than transfers made to reflect re¬ 
coveries already treated as gross earnings), shall be con¬ 
sidered gross earnings for the respective periods during 
which such recoveries or transfers are effected. 

6. Application of Net Profits. As long as any shares of 
Preferred Stock are outstanding, the Association, on each 
February 1 and August 1, shall apply the net profits of the 
Association for the six months’ period ending on the next 
preceding December 31 or June 30, as the case may be, to 
the following purposes and in the following order of prior¬ 
ity, and not otherwise: 

First: to the payment of dividends on the outstanding 
Preferred Stock accrued to such February 1 or August 1, 
as the case may be; 

Second: to the payment into the Preferred Stock Re¬ 
tirement Fund (referred to in section 8 of this Article 
Fifth) of a sum equal to 40% of the remainder, if any, of 
such net profits: provided, however, that the aggregate 
amount paid into the Preferred Stock Retirement Fund in 
any one year need not exceed 5% of the maximum aggre¬ 
gate par value of the Preferred Stock at any time outstand¬ 
ing. whether or not any such stock shall have been subse¬ 
quently retired or the aggregate par value thereof re¬ 
duced in any manner whatsoever; provided further how- 
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ever, that, unless otherwise elected, from time to time, by 
the Association by action of its Board of Directors, it shall 
not be required to make such payment into the Preferred 
Stock Retirement Fund except from such net profits as may 
have accrued from and after December 31, 1935; and 

Third: to such lawful purposes as may be determined 
by the Board of Directors, subject, however, to the provi¬ 
sions of section 7 of this Article Fifth. 

7. Limitations on Retirement of Stock. No Preferred 
Stock shall be called or purchased for retirement by the 
Association unless the then unimpaired capital, surplus, 
undivided profits and unallocated reserves of the Associa¬ 
tion, and the retirement funds provided for herein, (after 
giving effect to the issuance of any stock issued to provide 

funds for such retirement) exceed $100,000,000 by 
88 an amount at least equal to the sum necessary to 

effect such retirement, or unless such retirement 
shall have been approved by the Comptroller of the Cur¬ 
rency. No shares of Preferred Stock shall be called or pur¬ 
chased for retirement unless all accrued dividends 
(whether or not earned or declared) to the dividend pay¬ 
ment date next preceding the date of such retirement shall 
have been paid on all shares of Preferred Stock at the 
time outstanding. 

8. Preferred Stock Retirement Fund. Subject to the 
provisions of section 7 of this Article Fifth, whenever the 
balance in the Preferred Stock Retirement Fund shall 
amount to as much as $1,000,000 the Association shall (un¬ 
less the Board of Directors shall elect to use the entire 
amount of such balance in the Preferred Stock Retirement 
Fund for the retirement of Preferred Stock by call as pro¬ 
vided in section 9 hereof) within thirty days thereafter 
mail, first class postage prepaid, to all holders of record of 
Preferred Stock at their respective addresses as shown on 
the books of the Association, a notice specifying the bal¬ 
ance in such fund and stating that the same is available for 
the purchase for retirement of Preferred Stock at the low¬ 
est prices (not in excess of the par value thereof and ac¬ 
crued dividends thereon, whether or not earned or de¬ 
clared, to the date of purchase) offered within twenty days 
after the date of such notice. At the expiration of such 
twenty days, the Association shall apply such balance to 
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the purchase for retirement of Preferred Stock, if obtain¬ 
able, in accordance with the terms of such notice, in such 
equitable manner to carry out the purpose of this section 
S ! as the Board of Directors of the Association in its dis¬ 
cretion shall from time to time determine. Within ten days 
after such expiration, subject to the provisions of section 
7 of this Article Fifth, the Association shall call for re¬ 
tirement, in the manner provided in section 9 hereof, the 
largest number of shares of Preferred Stock which can be 
retired from the balance in such Retirement Fund remain¬ 
ing after deducting the amount paid or to be paid for the 
purchase for retirement of Preferred Stock as aforesaid, 
and shall set aside from such Retirement Fund the sum 
necessary to effect such retirement. Subject to the provi¬ 
sions of section 7 of this Article Fifth, at any time and 
from time to time the Association mav make such lawful 
transfers from its surplus and/or undivided profits to the 
Preferred Stock Retirement Fund as the Board of Direc¬ 
tors may determine. All shares of Preferred Stock pur¬ 
chased for retirement by the Association, whether from 
the Retirement Fund or otherwise, shall be cancelled forth¬ 
with and shall not be reissued. 

9. Retirement of Preferred Stock by Call. Subject to 
the provisions of section 7 of this Article Fifth, the Asso¬ 
ciation may at any time, at its election as expressed by res¬ 
olution of the Board of Directors, retire the outstanding 
Preferred Stock as a whole, or from time to time in part, 
pro rata or by lot, in such equitable manner to carry out 
the purpose of this section 9 as the Board of Directors of 
the Association in its discretion shall from time to time 
determine, by paying for each share to be retired a retire¬ 
ment price equal to the par value thereof plus all accrued 
dividends thereon, whether or not earned or declared, ac¬ 
crued to the date of such retirement. At least thirtv davs’ 

w w 

prior written notice of every such retirement, stating the 
retirement date and the retirement price, and the place 
of payment thereof, shall be mailed, first class postage pre¬ 
paid, to the holder of record of each share to be retired, at 
the address of such holder as shown on the books of the 
Association. Such notice having been so mailed, each 
holder of shares so called for retirement shall be entitled 
to receive payment of the retirement price of such shares 
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(without interest) upon surrender to the Association, on or 
after the retirement date, at the place designated in such 
notice, of the certificate or certificates therefor in transfer¬ 
able form and, if required, properly stamped for transfer. 
In case less than all of the shares represented by any such 
certificate are retired, a new certificate shall be issued rep¬ 
resenting the unretired shares. From and after the re¬ 
tirement dale (unless the Association shall default in pay¬ 
ment of the retirement price), all dividends on shares 
called for retirement shall cease to accrue, such shares shall 
be deemed to be no longer outstanding, and all rights of 
the holders thereof as shareholders of the Association, ex¬ 
cept the right to receive the retirement price, shall termi¬ 
nate. All shares so retired shall be cancelled forthwith 
and shall not be reissued. 

10. Increase or Decrease of Capital Stock; Amendments 
of Articles of Association, etc. By the affirmative vote of 
the holders, voting by classes, of at least two-thirds 
89 of the shares of each class of stock at the time out¬ 
standing, and not otherwise, and subject to such ap¬ 
proval by the Comptroller of the Currency and such other 
conditions as at the time may be required by law. 

(a) the capital stock of the Association may be in¬ 
creased at any time and from time to time through issuing 
additional shares of Preferred Stock and/or Common 
Stock, and/or through the creation of one or more addi¬ 
tional classes of stock; provided, however, that no vote of 
the holders of Preferred Stock shall be required with re¬ 
spect to any issue of additional shares of Common Stock 
if the entire proceeds of such issue are to be used for the 
retirement of shares of Preferred Stock; and provided fur¬ 
ther, that no vote of the holders of stock of any class shall 
be required with respect to any issue of additional shares 
of Common Stock as a stock dividend, pursuant to the sec¬ 
ond paragraph of section 4 of this Article Fifth in connec¬ 
tion with the retirement of shares of Preferred Stock; 

(b) the capital stock of the Association may be de¬ 
creased at any time and from time to time to any amount 
not below the amount at the time required by law; pro¬ 
vided, however, that no vote of the holders of stock of any 
class shall be required with respect to the retirement of 
Preferred Stock; 
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■(c) the name of the Association and/or the place where 
its operations of discount and deposit are to be carried on 
may be changed, but this clause shall not be construed to 
abridge the powers of the Board of Directors under ap¬ 
plicable law with reference to the establishment or change 
of location or closing of branches; 

(d) these Articles of Association may be amended at any 
time and from time to time in any other respect; 

(e) the Association may incur indebtedness maturing 
more than one year from the creation thereof, but the in¬ 
debtedness herein referred to shall not be construed to in¬ 
clude time deposits, which may continue to be accepted by 
the Association under such conditions as may be provided 
by law; 

(f) the Association may be consolidated or merged into 
or with anv other bank; 

(g) all or substantially all of the assets and business of 
the Association may be sold or otherwise disposed of; 

(h) the Association may go into voluntary liquidation; 
and 

1 (i) any plan of reorganization of the Association may be 
carried into effect; 

provided, however, that, if and as long as the voting rights 
of the Preferred Stock are increased in accordance with 
the provisions of section 12 of this Article Fifth, any of 
the actions specified in the foregoing paragraphs (a) to 

(i), inclusive, of this section 10 may be taken by the affirm¬ 
ative vote of two-thirds of the votes to which the holders 
of all classes of stock, voting as one class, are at the time 
entitled, and not otherwise, except that the Association 
may not be put into voluntary liquidation without the ap¬ 
proval of the Comptroller of the Currency. 

11. Preemptive Rights. In case of any increase in the 
capital stock of the Association of any class other than by 
way of a stock dividend, the new shares (unless otherwise 
provided by the shareholders’ vote or votes authorizing 
their issue) shall be offered for subscription to the holders 
of record of all shares of stock of that class at the time 
butstanding, in proportion to the number of shares of such 
stock of that class held by them respectively, by mailing, 
first class postage prepaid, to such holders, at their respec¬ 
tive addresses as shown on the books of the Association, 
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transferable subscription warrants exercisable at any time 
on or before thirty days from the date of such mailing. If 
at the expiration of such subscription rights, any of the 
new shares have not been subscribed for, such shares shall 
be offered for subscription to the holders of record 
90 of all other shares of stock of all other classes at the 
time outstanding, in proportion to the number of 
such shares held by them respectively, and notice shall be 
given as above provided. If at the expiration of both of 
such subscription rights any of the new shares have not 
been subscribed for, such unsubscribed new shares may be 
issued and sold at such price, not less than the par value 
thereof, to such persons and on such terms as the Board 
of Directors may determine. 

12. Voting Rights, (a) Except as otherwise provided 
in sections 10 and 13 of this Article Fifth and in this sec¬ 
tion 12, each holder of stock of any class shall be entitled 
to vote on all matters one vote for each share of stock of 
any class held by him. 

(b) In all elections of directors, each holder of stock of 
any class shall have the right to vote the votes allocable 
to the number of shares owned by him for as many persons 
as there are directors to be elected, or to cumulate such 
votes and give one candidate as many votes as the number 
of directors multiplied by the number of votes allocable to 
his share shall equal, or to distribute such votes on the 
same principle among as many candidates as he shall 
think fit. 

(c) In case as many as two semi-annual dividend pay¬ 
ments (whether or not consecutive and whether or not 
earned or declared) on the Preferred Stock shall be in ar¬ 
rears, then, and until all arrears of dividends upon the Pre¬ 
ferred Stock shall have been paid and the full dividend on 
the outstanding Preferred Stock for the then current semi¬ 
annual dividend period shall have been declared and 
funds set apart for the payment thereof, the holders of 
Preferred Stock at the time outstanding shall be entitled, 
as a class, to vote on all matters twice the number of votes 
to which the holders of Common Stock, as a class, are at 
the time entitled, and each holder of Preferred Stock shall 
be entitled to a pro rata share of the votes to which his 
class is entitled. 
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(d) At any time while the votes of the Preferred Stock 
are increased as provided in paragraph (c) of this section 
12 of this Article Fifth, any one or more of the directors, 
officers or employees of the Association may be removed 
at any annual or special meeting of shareholders, for or 
without cause, and their successors elected, by the affirma¬ 
tive vote of two-thirds of the votes to which the holders 
of all classes of stock, voting as one class, are at the time 
entitled. 

13. Special Provisions. So long as the Reconstruction 
Finance Corporation shall hold as much as 25% of the 
total number of shares of Preferred Stock at the time out¬ 
standing, all officers and employees shall receive compensa¬ 
tion at such rates as mav be fixed bv the Board of Direc- 

• • 

tors of the Bank, subject to such maximum limitations, if 
any, as may be approved in writing by the holders of a ma¬ 
jority of the outstanding shares of Preferred Stock; and 
so long as the Reconstruction Finance Corporation shall 
hold as much as 50% of the total number of shares of Pre¬ 
ferred Stock at the time outstanding, the directors shall 
be persons acceptable to Reconstruction Finance Corpo¬ 
ration. 

14. Rights of Preferred Stock on Liquidation. In the 
event of any receivership, conservatorship, liquidation, dis¬ 
solution, or winding up of the Association, whether volun¬ 
tary or involuntary, before any payment or other distribu¬ 
tion. whether in cash, property, or otherwise, shall be made 
to the holders of Common Stock, the holders of Preferred 
Stock shall be entitled to receive, for each share of such 
stock held by them, an amount equal to the par value 
thereof, plus an amount equal to all unpaid dividends 
thereon, whether or not earned or declared, accrued to the 
date of payment, but shall not be entitled to any other or 
further payment: provided, however, that a merger or con¬ 
solidation in accordance with the provisions of the Na¬ 
tional Bank Act and these Articles of Association shall not 
be deemed to be a liquidation, dissolution or winding up of 
the Association. 

15. No holder of Preferred or Common Stock of the As¬ 
sociation, who becomes such holder on or after the Recapi¬ 
talization Date, shall, by virtue of becoming such holder, 
have any right, title or interest, legal or equitable, in, to or 
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in connection with stock of Continental Illinois Company 
(an Illinois corporation) or proceeds of such stock of 
said Continental Illinois Company. 

91 Sixth, (a) Officers. The Board of Directors shall 
elect one of its members President of the Associa¬ 
tion. The Board may designate any Director (including 
the President) to be Chairman of the Board, who shall per¬ 
form such duties as may be designated by the Board. The 
Directors shall have power to elect a Vice-President, who 
shall also be a member of the Board of Directors, and who 
shall be authorized, in the absence or inability of the Presi¬ 
dent from any cause, to perform all acts and duties pertain¬ 
ing to the office of President except such as the President 
only is authorized by law to perform, and to elect or ap¬ 
point a Cashier, and such other officers and clerks as may 
be required to transact the business of the Association; 
and, subject to the provisions of section 13 of Article Fifth 
hereof, to fix the salaries to be paid to them, and to continue 
them in office or to dismiss them as in the opinion of a ma¬ 
jority of the Board the interests of the Association may 
demand. 

(b) Powers of Board of Directors. The Board of Di¬ 
rectors shall have the power to define the duties of the offi¬ 
cers and clerks of the Association, to require bonds from 
them, and to fix the penalty thereof; to regulate the man¬ 
ner in which election of Directors shall be held, and to ap¬ 
point judges of the elections: to make all by-laws that it 
may be proper for them to make, not inconsistent with 
law and these Articles of Association for the general reg¬ 
ulation of the business of the Association and the manage¬ 
ment of its affairs, and generally to do and perform all 
acts that it may be legal for a Board of Directors to do and 
perform according to law and within the limits of these 
Articles of Association. 

Seventh. This association shall have succession from 
the date of its organization certificate until such time as it 
be dissolved by the act of its shareholders owning two- 
thirds of its stock, or until its franchise becomes forfeited 

bv reason of violation of law, or until terminated bv either 

* ' * 

a general or a special Act of Congress or until its affairs 
be placed in the hands of a receiver and finally wound up 
bv him. 

w 
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Eighth. Special Meetings of Shareholders. Except as 
otherwise specifically provided by statute, special meetings 
of the shareholders may be called for any purpose at any 
time by the Board of Directors or by the holders of at least 
twenty-five per cent of the then outstanding shares of any 
Class. Every such special meeting shall be called by mail¬ 
ing, not less than ten days before the time fixed for the 
meeting, to all shareholders of record entitled to act and 
vote at such meeting, at their respective addresses as 
shown on the books of the Association, a notice stating 
the purpose of the meeting. Such notice may be waived 
in writing. 

92 Plaintiff's Exhibit No. oa 

7/25/38 J. J. S. 

Amendments Jan S, 1937. 

Continental Illinois National Bank and Trust Company 

of Chicago 


Proposed Amendments to Articles of Association of Con¬ 
tinental Illinois National Bank and Trust Company of 
Chicago, Chicago, Illinois 

Resolved, that the Articles of Association of this Asso¬ 
ciation, as amended, be further amended by striking out 
Articles Fifth and Sixth and inserting in the place thereof 
the following: 

Fifth. 1. Amount, Classes, and Shares of Capital Stock. 
The amount of capital stock of the Association shall be 
$75,000,000 divided into classes and shares as follows: 

(a) $45,000,000 par value of preferred stock (subject to 
retirement as hereinafter provided) divided into 1,350,000 
shares of the par value of $33 1/3 each, and 

(b) $30,000,000 par value of common stock (subject to 
increase upon the retirement of preferred stock as pro¬ 
vided in the second paragraph of section 4 of this Article 
Fifth) divided into 900,000 shares of the par value of 
$33 1/3 each. 

2. Assessability of Stock. The holders of preferred 
stock shall not be held individually responsible as such 
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holders for any debts, contracts, or engagements of the 
Association, and shall not be liable for assessments to re¬ 
store impairments in the capital of the Association. 

3. Dividends on the Preferred Stock. The holders of 
preferred stock, in preference to the holders of common 
stock, shall be entitled to receive, when and as declared 
by the Board of Directors, out of net profits of the Associa¬ 
tion (determined as provided in section 5 of this Article 
Fifth) accruing after December 22, 1933, which date shall 
be hereinafter referred to as the “Recapitalization Date”, 
cash dividends thereon to and including March 31, 1934, at 
the rate of five per cent per annum of the par value thereof, 
and no more, and thereafter to and including January 31, 
1935, at the rate of four per cent per annum of the par 
value thereof, and no more, and thereafter to and including 
January 31,1940, at the rate of three and one-half per cent 
per annum of the par value thereof, and no more, and 
thereafter at the rate of four per cent per annum of the 
par value thereof, and no more. Such dividends shall be 
payable semiannually on each February 1 and August 1, 
and shall accrue, as to any given share of such stock, from 
December 22, 1933. Such dividends shall be cumulative, 
so that if dividends at the full rates required by this sec¬ 
tion 3 to be paid on the preferred stock shall not have been 
paid upon or declared and set apart for such stock, the de¬ 
ficiency shall be fully paid or declared and set apart before 
any dividend or other distribution, whether in cash, prop¬ 
erty, stock or otherwise, shall be declared, ordered, set 
apart, paid or made in respect of the common stock. Divi¬ 
dends on the preferred stock shall be deemed to accrue 
from day to day. 

Notwithstanding the provisions of the preceding para¬ 
graph, dividends accrued on such preferred stock from and 
after October 1, 1936, shall be payable at the rate of 3% 
per annum of the par value thereof upon the following con¬ 
ditions : 

(a) That such dividends are paid in full (without de¬ 
duction for taxes of any kind imposed upon the shares of 
preferred stock or the dividends thereon), on or before the 
dividend payment date specified in this section 3, and that 
all dividends accrued to the last preceding dividend pay¬ 
ment date must have been so paid on or before such last 
preceding dividend payment date. 
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(b) That the Association shall not be in default with 
respect to any provision of its Articles of Associa¬ 
tion. 

93 (c) That the Association shall actually retire, in 

addition to retirements required to be made under 
the provisions hereinafter set out in this Article Fifth, dur¬ 
ing each six months’ period beginning August 1, 1936, and 
ending February 1,1940, at least $250,000 par value of pre¬ 
ferred stock, and during each six months’ period thereafter 
ht least $500,000 par value of preferred stock, unless such 
retirements shall have been anticipated under the provi¬ 
sions of paragraph (b), section 7 of this Article Fifth. 

4. Dividends on Common Stock. Dividends or other dis¬ 
tributions whether in cash, property, stock, or otherwise, 
shall, so long as any shares of preferred stock are outstand¬ 
ing, be declared, ordered, set apart, paid, or made in re¬ 
spect of the common stock only out of the net profits of the 
Association (determined as provided in section 5 of this 
Article Fifth) accruing after the Recapitalization Date: 
Provided, however, that dividends on the common stock and 
bn the preferred stock may be paid out of surplus and un¬ 
divided profits of the Association existing at the Recapital¬ 
ization Date or out of any net profits carried to surplus or 
undivided profits of the Association subsequent to said Re¬ 
capitalization Date, if, at the date of declaration thereof 
(after charging off losses shown on the report of the last 
preceding examination of the Association by the Comp¬ 
troller of the Currency, making allowances for the amount 
required for such proposed dividend or dividends, and set¬ 
ting up such reserves as may have been required by the 
Comptroller of the Currency) the common capital of the 
Association is unimpaired and the unimpaired surplus is 
equivalent at least to twenty-five per cent of the‘ unim¬ 
paired common capital; and provided, further, that these 
limitations 

(a) shall not apply to dividends payable only in com¬ 
mon stock out of any shares of common stock owned by the 
Association at the Recapitalization Date, or subsequently 
lawfully acquired by it, and 

(b) shall not apply to other dividends payable only in 
common stock, in amounts not exceeding in the aggregate 
'the aggregate par value of the shares of preferred stock 

theretofore retired. 
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Until the aggregate par value of the outstanding common 
stock of the Association shall amount to at least $50,000,- 
000, the Board of Directors shall, prior to or simultane¬ 
ously with any retirement of preferred stock, transfer an 
amount equal to the aggregate par value of the preferred 
stock so retired from reserves set up for the retirement of 
preferred stock to undivided profits and/or to a special re¬ 
serve fund for the payment of common stock dividends in 
such amount or such respective amounts and upon such 
terms and conditions as the Comptroller of the Currency 
shall determine. The Board of Directors shall declare on 
the common stock, out of such special reserve fund, a divi¬ 
dend or dividends payable in common stock in such amount 
or amounts as the Comptroller of the Currency shall de¬ 
termine, and the shares of common stock required for the 
payment of any such stock dividend shall be issuable with¬ 
out any further vote on the part of the holders of stock of 
any class. "When the aggregate par value of the outstand¬ 
ing common stock of the Association shall amount to $50,- 
000,000 or more, the Board of Directors shall have the right 
to declare on the common stock, out of net profits of the As¬ 
sociation accrued after the Recapitalization Date, a divi¬ 
dend or dividends payable in the common stock in an 
amount or amounts not exceeding in the aggregate the par 
value of the preferred stock retired pursuant to the provi¬ 
sions of section 8 or 9 of this Article Fifth, and the shares 
of common stock required for the payment of any such 
stock dividend shall be issuable without any further vote 
on the part of the holders of stock of any class or further 
approval on the part of the Comptroller of the Currency. 

5. Determination of Net Profits. For the purpose of this 
Article Fifth, the net profits or net loss (as distinguished 
from usage of the terms “net profits” and “net loss” in 
reports required by the Comptroller of the Currency) of 
the Association shall be determined for each six months’ 
period ending on December 31 or June 30 by deducting 
from the gross earnings from all sources for such 
94 period: 

(a) All expenses for such period: 

(b) All interest accrued during such period; 

(c) All losses determined during such period, and such 
charge-offs and write-downs of assets and transfers to re- 
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serves (whether from income, undivided profits or surplus) 
for such period (including all charge-offs, write-downs and 
transfers to reserves requested by the Comptroller of the 
Currency for such period) as may be reasonably neces¬ 
sary to make proper provision for doubtful assets, depre¬ 
ciation, and undetermined losses, but to the extent only 
that such losses, determined or undetermined, charge-offs 
and write-downs of assets exceed reserves previously set 
up therefore in such period or any prior period and any 
available unallocated reserves; 

1 (d) Provision for all taxes for such period, including 
taxes measured by income and taxes based on the owner¬ 
ship of stock in the Association paid or payable by the 
Association for the account of its shareholders; 

1 (e) Such transfers for such period to surplus as may 
be required by law; and 

(f) The net loss, if any, determined in accordance with 
the provisions of this section 5, accrued since the Recap¬ 
italization Date, accumulated to and existing at the begin¬ 
ning of such period; Provided, however, that no deduction 
from gross earnings for any period or periods ending on or 
prior to December 31, 1934, shall be required by reason of 
any charge-offs or write-downs of assets or transfers to 
reserves made on or prior to said December 31, 1934, on 
account of losses sustained on or prior to the Recapitaliza¬ 
tion Date. 

All recoveries over net book value on assets previously 
charged off or written down or against which reserves have 
been set up, and all transfers from reserves to surplus or 
undivided profits (other than transfers made to reflect 
recoveries already treated as gross earnings), shall be con¬ 
sidered gross earnings for the respective periods during 
which such recoveries or transfers are effected. 

6. Application of Net Profits. As long as any shares of 
preferred stock are outstanding, the Association, on each 
February 1 and August 1 (except that, as provided in 
paragraph (b) hereof, no payments shall be required pur¬ 
suant to the provisions of such paragraph prior to August 
1, 1936), shall apply the net profits of the Association for 
the six months’ period ending on the next preceding De¬ 
cember 31 or June 30, as the case may be, to the following 
purposes and in the following order of priority: 
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(a) To the payment of dividends on the outstanding pre¬ 
ferred stock accrued to such February 1 or August 1, as the 
case may be. 

(b) To the payment into the preferred stock retirement 
fund (referred to in section S of this Article Fifth) on Au¬ 
gust 1, 1936, of a sum equal to three-quarters of one per 
cent of the aggregate par value of the preferred stock at 
the time outstanding, and on each February 1 and August 
1 thereafter, to and including February, 1, 1940, of a sum 
equal to one-quarter of one per cent of the aggregate par 
value of the preferred stock at the time outstanding, and on 
each February 1 and August 1 thereafter of a sum equal to 
one-half of one per cent of the aggregate par value of the 
preferred stock at the time outstanding, unless such pay¬ 
ments shall have been anticipated under the provisions of 
paragraph (b), section 7 of this Article Fifth. In the event 
that the net profits of the Association shall on any such 
February 1 or August 1 be insufficient to permit the pay¬ 
ment into such preferred stock retirement fund of the full 
amount hereinabove provided for. the deficiency shall be 
fully paid before any net profits of the Association shall 
be thereafter applied to any of the purposes hereinafter 
specified in this section 6. 

(c) To the payment into the preferred stock retirement 
fund (referred to in section 8 of this Article Fifth), unless 

such payment shall have been anticipated under the 
95 provisions of paragraph (b), section 7 of this Article 

Fifth, of a sum equal to forty per cent of the re¬ 
mainder, if any, of such net profits: Provided, however, 
that the aggregate amount paid into the preferred stock 
retirement fund in any calendar year in accordance with 
the requirements of this paragraph (c) need not exceed 
$2,500,000: Provided further, however, that unless other¬ 
wise elected, from time to time, by the Association by action 
of its Board of Directors, it shall not be required to make 
such payment into the preferred stock retirement fund 
required by this paragraph (c) except from such net profits 
as may have accrued from and after December 31, 1935. 

Any balance of net profits for any such period may be 
applied from time to time to such lawful purposes as may 
be determined by the Board of Directors subject, however, 
to the provisions of section 7 of this Article Fifth. 
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1 7. Limitations on Retirement of Stock, (a) Except with 
the approval of the Comptroller of the Currency no pre¬ 
ferred stock shall be called or purchased for retirement by 
the Association unless the then unimpaired capital, sur¬ 
plus, undivided profits and unallocated reserves of the As¬ 
sociation, and the retirement funds provided for herein 
(after giving effect to the proceeds of the issuance of any 
stock issued to provide funds for such retirement) exceed 
$100,000,000 by an amount at least equal to the sum neces¬ 
sary to effect such retirement. Xo shares of preferred 
stock shall be called or purchased for retirement unless all 
accrued dividends (whether or not earned or declared) to 
the dividend payment date next preceding the date of such 
retirement shall have been paid on all shares of preferred 
stock at the time outstanding. 

(b) Subject to the provisions of the preceding para¬ 
graph (a), the Association may make payments into its 
preferred stock retirement fund or retire preferred stock 
in excess of the amounts required by the provisions of this 
Article Fifth. So long as the fair value of the assets of 
the Association as determined by the Comptroller of the 
Currency shall exceed the amount of its liabilities to its 
depositors and other creditors by at least $90,000,000, the 
amount of any such excess payment to the preferred stock 
retirement fund or any such excess retirement, made on or 
after August 1, 1936, may at the election of the Board of 
Directors of the Association as from time to time ex¬ 
pressed, be credited against subsequent payments and/or 
retirements required (conditionally or otherwise) by this 
Article Fifth. 

8. Retirement of Preferred Stock by Purchase. Subject 
to the provisions of section 7 of this Article Fifth whenever 
the balance in the preferred stock retirement fund shall 
amount to as much as $5,900,000. the Association shall (un¬ 
less the Board of Directors shall elect to use the entire 
amount of such balance in the preferred stock retirement 
fund for the retirement of preferred stock by call, as pro¬ 
vided in section 9 hereof) within ten days thereafter, mail, 
first-class postage prepaid, to all holders of record of pre¬ 
ferred stock at their respective addresses as shown on the 
books of the Association, a notice specifying the balance in 
such fund and stating that the same is available for the 
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purchase for retirement of preferred stock at the lowest 
prices (not in excess of the par value thereof and accrued 
dividends thereon, whether or not earned or declared, to 
the date of purchase) offered within twenty days after the 
date of such notice. At the expiration of such twenty days, 
the Association shall apply such balance to the purchase 
for retirement of preferred stock, if obtainable, in accor¬ 
dance with the terms of such notice. Within ten days after 
such expiration, subject to the provisions of section 7 of 
this Article Fifth, the Association shall call for retirement, 
in the manner provided in section 9 hereof, the largest num¬ 
ber of shares of preferred stock which can be retired from 
the balance in such retirement fund remaining after de¬ 
ducting the amount paid or to be paid for the purchase for 
retirement of preferred stock as aforesaid, and shall set 
aside from such retirement fund the sum necessary to ef¬ 
fect such retirement. Subject to the provisions of section 
7 of this Article Fifth, at any time and from time to time, 
the Association may make such lawful transfers from its 
surplus and/or undivided profits to the preferred stock re¬ 
tirement fund as the Board of Directors mav determine. 
All shares of preferred stock purchased for retirement by 
the Association, whether from the retirement fund or 
otherwise, shall be canceled forthwith and shall not be 
reissued. 

96 9. Retirement of Preferred Stock by Call. Sub¬ 

ject to the provisions of section 7 of this Article 
Fifth, the Association may at any time, at its election, as 
expressed by resolution of the Board of Directors, retire 
the outstanding preferred stock as a whole, or from time to 
time in part, pro rata, or by lot, in such equitable manner 
to carry out the purpose of this section 9 as the Board of 
Directors of the Association in its discretion shall from 
time to time determine, by paying for each share to be 
retired a retirement price equal to'the par value thereof 
plus all accrued dividends thereon, whether or not earned 
or declared, accrued to the date of such retirement. At 
least ten days prior written notice of every such retire¬ 
ment, stating the retirement date and the retirement price, 
and the place of payment thereof, shall be mailed, first- 
class postage prepaid, to the holder of record of each share 
to be retired, at the address of such holder as shown on the 
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books of the Association. Such notice having been so 
mailed, each holder of shares so called for retirement shall 
be entitled to receive payment of the retirement price of 
such shares (without interest) upon surrender to the As¬ 
sociation, on or after the retirement date, at the place des¬ 
ignated in such notice, of the certificate or certificates 
therefor in transferable form and, if required, properly 
stamped for transfer. In case less than all of the shares 
represented by any such certificate are retired, a new* cer¬ 
tificate shall be issued representing the unretired shares. 
From and after the retirement date (unless the Association 
shall default in payment of the retirement price), all divi¬ 
dends on shares called for retirement shall cease to accrue, 
such shares shall be deemed to be no longer outstanding, 
and all rights of the holders thereof as shareholders of 
the Association, except the right to receive the retirement 
price, shall terminate. All shares so retired shall be can¬ 
celed forthwith and shall not be reissued. 

10. Increase or Decrease of Capital Stock; Amendments 
of Articles of Association, etc. By the affirmative vote of 
the holders, voting by classes, of at least two-thirds of the 
shares of each class of stock at the time outstanding, and 
not otherwise, and subject to such approval by the Comp¬ 
troller of the Currencv and such other conditions as at the 

* 

time may be required by law’— 

(a) The capital stock of the Association may be in¬ 
creased at any time, and from time to time, through issuing 
additional shares of preferred stock and/or common stock, 
and/or through the creation of one or more additional 
classes of stock: Provided, however, that no vote of the 
holders of preferred stock shall be required w’ith respect 
to any issue of additional shares of common stock if the en¬ 
tire proceeds of such issue are to be used for the retirement 
of shares of preferred stock; And provided further, that 
ho vote of the holders of stock of any class shall be re¬ 
quired with respect to any issue of additional shares of 
Common stock as a stock dividend, pursuant to the second 
paragraph of section 4 of this Article Fifth in connection 
with the retirement of shares of preferred stock; 

(b) The capital stock of the Association may be de¬ 
creased at any time, and from time to time, to any amount 
not below’ the amount at the time required by law: Provided, 
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however, that no vote of the holders of stock of any class 
shall be required with respect to the retirement of preferred 
stock; 

(c) The name of the Association and/or the place where 
its operations of discount and deposit are to be carried on 
may be changed, but this clause shall not be construed to 
abridge the powers of the Board of Directors under ap¬ 
plicable law with reference to the establishment or change 
of location or closing of branches; 

(d) These Articles of Association may be amended at 
any time, and from time to time, in any other respect; 

(e) The Association may be consolidated or merged into 
or with any other bank; 

(f) All or substantially all of the assets and business of 
the Association may be sold or otherwise disposed of; 

(g) The Association may go into voluntary liquidation; 
and 

(h) Any plan of reorganization of the Association may 
be carried into effect— 

97 Provided, however, that if, and as long as the voting 
rights of the preferred stock are increased in accor¬ 
dance with the provisions of section 12 or 13 of this Article 
Fifth and the fair value of the assets of the Association as 
determined by the Comptroller of the Currency shall be less 
than an amount equal to all of its liabilities, including all 
capital stock outstanding, any of the actions specified in the 
foregoing paragraphs (a) to (h), inclusive, of this section 

10 mav be taken bv the affirmative vote of two-thirds of the 
• » 

votes to which the holders of all classes of stock, voting as 
one class, are at the time entitled, and not otherwise, except 
that the Association may not be put into voluntary liquida¬ 
tion without the approval of the Comptroller of the Cur¬ 
rency. 

11. Preemptive Rights. In case of any increase in the 
capital stock of the Association of any class other than by 
way of a stock dividend, the new shares shall be offered for 
subscription to the holders of record of all shares of stock 
of that class at the time outstanding, in proportion to the 
number of shares of such stock of that class held by them 
respectively, by mailing, first-class postage prepaid, to 
such holders, at their respective addresses as shown on the 
books of the Association, transferable subscription warrants 
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exercisable at any time on or before thirty days from the 
date of such mailing. If at the expiration of such subscrip¬ 
tion rights, any of the new shares have not been subscribed 
for, such shares shall be offered for subscription to the hold¬ 
ers of record of all other shares of stock of all other classes 
at the time outstanding, in proportion to the number of 
such shares held by them respectively, and notice shall be 
given as above provided. If at the expiration of both of 
such subscription rights any of the new shares have not 
been subscribed for, such unsubscribed new shares may be 
issued and sold at such price, not less than the par value 
thereof, to such persons and on such terms as the Board of 
Directors may determine. 

12. Voting Rights, (a) Except as otherwise provided in 
sections 10 and 13 of this Article Fifth and in this section 
12. each holder of stock of any class shall be entitled to vote 
on all matters one vote for each share of stock of any class 
held by him. 

(b) In all elections of directors, each holder of stock of 
any class shall have the right to vote the votes allocable to 
the number of shares owned by him for as many persons as 
there are directors to be elected, or to cumulate such votes 
and give one candidate as many votes as the number of di¬ 
rectors multiplied bv the number of votes allocable to his 
shares shall equal, or to distribute such votes on the same 
principle among as many candidates as he shall think fit. 

(c) In case as many as two semi-annual dividend pay¬ 
ments (whether or not consecutive and whether or not 
earned or declared) on the preferred stock shall be in ar¬ 
rears, then, and until all arrears of dividends upon the pre¬ 
ferred stock shall have been paid and the full dividend on 
the outstanding preferred stock for the then current semi¬ 
annual dividend period shall have been declared and funds 
set apart for the payment thereof, the holders of preferred 
stock at the time outstanding shall be entitled, as a class, to 
vote on all matters twice the number of the votes to which 
the holders of common stock, as a class, are at the time en¬ 
titled, and each holder of preferred stock shall be entitled to 
h pro rata share of the votes to which his class is entitled. 

(d) At any time while the votes of the preferred stock 
are increased as provided in paragraph (c) of this section 
12 or in subparagraph (2) of section 13 of this Article Fifth, 


AMER. SEC. & TR. CO. VS. NORMAX B. FROST ET AL. 


95 

any one or more of the directors, officers, or employees of 
the Association may be removed at any annual or special 
meeting of shareholders, for or without cause, and their 
successors elected by the affirmative vote of two-thirds of 
the votes to which the holders of all classes of stock, voting 
as one class, are at the time entitled. 

13. Other Voting Eights. If at any time while the Ee- 
construction Finance Corporation shall hold not less than 
twenty-five per cent of the total number of shares of pre¬ 
ferred stock at the time outstanding— 

(a) The Association shall be in arrears in the payment 
of as many as two semi-annual dividend payments (whether 
or not consecutive and whether or not earned or declared) 
on the preferred stock; or 

98 (b) The amounts paid into the preferred stock re¬ 

tirement fund (referred to in section 8 of this Article 
Fifth) in accordance with the requirements of paragraph 
(c) of section G of this Article Fifth, or transferred to such 
retirement fund in accordance with the provisions of sec¬ 
tion 8 of this Article Fifth from surplus or undivided profits 
accumulated from net profits since the Eeeapitalization 
Date, or the amount of preferred stock actually retired, 
shall not on Februarv 1, 1937, or on anv Februarv 1 there- 
after, have amounted in the aggregate to $2,500,000 multi¬ 
plied by the number of full calendar years which shall have 
elapsed since January 1, 1936; or 

(e) The fair value of the assets of the Association, as 
determined by the Comptroller of the Currency, shall be 
less than an amount equal to all of its liabilities, including 
all capital stock outstanding; or 

(d) The Association shall, in the opinion of the Comp¬ 
troller of the Currency, violate or fail to observe any of the 
other terms, provisions, or conditions of its Articles of As¬ 
sociation— 

then after written notice from Eeconstruction Finance Cor¬ 
poration of the existence of any of the conditions mentioned 
in the above paragraphs (a), (b), (c) and (d) and so long as 
any of said conditions shall continue: 

(1) All directors, officers, and employees of the Associa¬ 
tion shall receive compensation at rates not exceeding such 
maximum limitations as may be fixed by the vote of the 
holders of a majority of the shares of preferred stock at 
the time outstanding; 
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(2) In case Reconstruction Finance Corporation, with 
the approval of the Comptroller of the Currency, at any 
time shall notify the Association that any director, officer, 
or employee of the Association is regarded by Reconstruc¬ 
tion Finance Corporation as unsatisfactory, and in case 
such director, officer, or employee is not removed from of¬ 
fice (and, if requested by Reconstruction Finance Corpora¬ 
tion, replaced with a director, officer, or employee satisfac¬ 
tory to it) within thirty days after receipt by the Associa¬ 
tion of such notice, then, and until such removal and re¬ 
placement shall have been effected, the holders of preferred 
jitock at the time outstanding shall be entitled, as a class, 
to vote on all matters twice the number of the votes to 
which the holders of common stock, as a class, are at the 
time entitled, and each holder of preferred stock shall be 
entitled to a pro rata share of the votes to which his class 
is entitled. 

(3) The Association shall not directly or indirectly pur¬ 
chase or otherwise acquire any real estate for its own use, 
or lease any real estate for its own use for a term longer 
than one year, without in each case the affirmative vote of 
the holders of a majority of the preferred stock at the time 
outstanding, or a written waiver of voting rights in respect 
thereto by the holders of such majority: Provided, how¬ 
ever, that this limitation shall not apply to real estate ac¬ 
quired under the provisions of paragraphs second, third, 
and fourth of the United States Revised Statutes, section 
5137. 

(4) The Association shall not incur indebtedness matur¬ 
ing more than one year from the creation thereof, without 
in each case the affirmative vote of the holders of a major¬ 
ity of the preferred stock at the time outstanding, or a writ¬ 
ten waiver of voting rights with respect thereto by the hold¬ 
ers of such majority: Provided, however, that the indebted¬ 
ness herein referred to shall not be construed to include the 
issuance of circulating notes and the acceptance of time 
deposits, which may continue to be issued and accepted by 
the Association under such conditions as may be provided 
by law. 

14. Rights of Preferred Stock on Liquidation. In the 
event of any receivership, conservatorship, liquidation, dis¬ 
solution, or winding up of the Association, whether volun- 




AMER. SEC. & TR. CO. VS. NORMAN B. FROST ET AL. 


97 


tary or involuntary, before any payment or other distribu¬ 
tion, whether in cash, property, or otherwise, shall be made 
to the holders of common stock, the holders of preferred 
stock shall be entitled to receive, for each share of 
99 such stock held by them, an amount equal to the par 
value thereof plus an amount equal to all unpaid 
dividends thereon, whether or not earned or declared, ac¬ 
crued to the date of payment, but shall not be entitled to 
any other or further payment: Provided, however, that a 
merger or consolidation in accordance with law and these 
Articles of Association, shall not be deemed a liquidation, 
dissolution, or winding up of the Association within the 
meaning of this section 14. 

15. Xo holder of preferred or common stock of the Asso¬ 
ciation, who becomes such holder on or after the Recapitali¬ 
zation Date, shall, by virtue of becoming such holder, have 
any right, title or interest, legal or equitable, in, to or in 
connection with stock of Continental Illinois Company (an 
Illinois corporation) or proceeds of such stock of said Con¬ 
tinental Illinois Company. 

Sixth, (a) Officers. The Board of Directors shall elect 
one of its members President of the Association. The 
Board may designate any director (including the Presi¬ 
dent) to be Chairman of the Board, who shall perform such 
duties as may be designated by the Board. The directors 
shall have power to elect one or more Vice Presidents, at 
least one of whom shall also be a member of the Board of 
Directors and who shall be authorized, in the absence or 
inability of the President from any cause, to perform all 
acts and duties pertaining to the office of President except 
such as the President only is authorized by law to perform; 
and to elect or appoint a Cashier, and such other officers 
and clerks as may be required to transact the business of 
the Association; and, subject to the provisions of paragraph 
(d) of section 12 and subparagraphs (1) and (2) of section 
13 of Article Fifth hereof, to fix the salaries to be paid to 
them, and to continue them in office or to dismiss them as 
in the opinion of a majority of the Board the interests of the 
Association may demand. 

(b) Powers of Board of Directors. The Board of Direc¬ 
tors shall have the power to define the duties of the officers 
and clerks of the Association, to require bonds from them, 
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and to fix the penalty thereof; to regulate the manner in 
which election of directors shall be held, and to appoint 
judges of the elections; to make all by-laws that it may be 
proper for them to make, not inconsistent with law and 
these Articles of Association, for the general regulation of 
the business of the Association and the management of its 
hffairs, and generally to do and perform all acts that it may 
be legal for a board of directors to do and perform accord¬ 
ing to law and within the limits of these Articles of Asso¬ 
ciation. 

100 Plaintiff's Exhibit No. 6 

7/25/38 J.J.S. 

Annual Report to Shareholders 
1937 

Continental Illinois National Bank 
and Trust Company 
of Chicago 

101 To Shareholders: 

It gives me great pleasure to report to shareholders the 
results of another successful and profitable year. 

Net earnings for 1937 were $15,318,803, after taxes. Pre¬ 
ferred stock dividends paid and accrued were $999,S63, 
leaving a balance of $14,318,940 earned on the common 
stock. Recoveries on charged-off assets are not included 
in earnings. 

In the accompanying statement headed “Reconcilement 
of Undivided Profits,” you will note that during the year 
cash dividends of $2,100,000 were paid on the common 
stock, $10,000,000 of preferred stock was retired (with a 
corresponding dividend of 33 1/3% in common shares) 
and $2,500,000 was transferred to Surplus. 

There is enclosed a Statement of Condition of the Bank 
on December 31. 1937. 

WALTER .T. CUMMINGS 

Chairman, Board of Directors 
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102 Income Statement for Year Ending December 

31 , 1937 


Gross Earnings.$25,441,417.7s 

Xet Profit from Sale of Se¬ 


curities 


2,332,344.83 $27,773,762.61 


Less Operating Expenses, 
Taxes and Interest. 


12,454,959.43 


Xet Earnings. $15,318,803.18 

Reconcilement of Undivided Profits 

Undivided Profits, December 

31. 1936 . $14,402,079.44 

Xet Earnings as above. 15,318,803.18 


$29,720,882.62 

Preferred Dividends Paid 
and Accrued to January 1, 

1938 ..*... $ 999,863.19 

Common Dividends Paid ... 2,100,000.00 

Preferred Stock Retired and 
Dividend Paid in Common 
Stock, February 1, 1937 .. 10,000,000.00 
Transferred to Surplus .... 2,500,000.00 15,599,863.19 


Undivided Profits, December 
31, 1937 . $14,121,019.43 

103 Objections of American Security and Trust 
Company to Report of Special Master 

Filed April 11 1939 


Xow comes the defendant, American Security and Trust 
Company, as remaining Executor of and Trustee under the 
last will and testament of Mary H. Lincoln, deceased, and 
objects to the report of Theodore Cogswell, Special Master 
herein, filed in the office of the Clerk of this Court on the 
3rd day of April, 1939, in the following particulars, to-wit: 

1. To the 3rd, 4th and 5th Findings of Fact, because said 
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Findings fail accurately to state all of the pertinent provi¬ 
sions of the will of Mary H. Lincoln, deceased, in that they 
fail to state that under Items 7th, 8th and 9th of her will, 
testatrix provided that the trust fund created thereunder, 
from which income should be paid to the life beneficiaries, 
should consist of the clear rest, residue and remainder of 
her estate, after the payment of debts, legacies, taxes and 
administration expenses; 

2. To the 3rd, 4th and 5th Findings of Fact because they 
fail to state that the will of Mary II. Lincoln, deceased, 
considered in its entirety, does not expressly dispose of the 
income of the so-called lion-residuary portion of the Estate 
of the decedent, in favor of the life beneficiaries therein 
named; 

3. To the 3rd, 4th and 5th Findings of Fact, because they 
fail to state that the will of Mary H. Lincoln, deceased, 
directed that only the nei income from the trust consisting 
of the clear residue of her estate should be paid to the life 
beneficiaries therein named; 

4. To the 3rd, 4th and 5th Findings in so far as they 
undertake to state the provisions of the will of Mary IT. 
Lincoln, and for accuracy it is respectfully submitted that 

the will itself is the best evidence of its contents; 

104 5. To the 6th Finding of Fact as it fails to state 

that the reserve fund therein referred to was estab¬ 
lished by the Executors at the commencement of the ad¬ 
ministration proceeding because of the pendency of the 
case of Proctor, et al., v. American Security and Trust 
Company, Executor, etc., et al., decided by the United 
States Court of Appeals for the District of Columbia on 
June 13, 1938, 69 App. D. C. 70, 98 Fed. (2d) 599, herein 
referred to as the Slocum case, (Test. pp. 5-6); 

6. To the 6th Finding of fact, as it fails to state that 
the Executors, in order to set up a reserve fund to await 
the outcome of the so-called Slocum Case, decided at the 
beginning of the administration proceeding to retain one- 
third (1/3) of the net income from the gross estate during 
the period of administration because they estimated that 
approximately one-third (1/3) of the gross personal estate 
would be required to satisfy the payment of debts, taxes, 
administration expenses, Executors’ commissions, attor¬ 
neys’ fees, etc, (Test. pp. 5-6, 11); 
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7. To the Findings of Fact as they fail to state that al¬ 
though the individual Executors and Trustees notified the 
corporate Executor and Trustee by letter of February 24, 
1938, that they had finally decided that the income on the 
so-called non-residuarv portion of the estate, amounting to 
$3S,01S.S4, and the stock dividend of 300 shares of the 
common stock of the Continental Illinois National Bank 
and Trust Company of Chicago, Illinois, constituted true 
income distributable to the life beneficiaries, said individ¬ 
ual Executors also stated in said letter that they were ‘‘not 
willing, however, to take the responsibility of making- 
distribution without asking the Court for instructions,” 
(Plaintiffs’ Exhibit No. 4, p. 5); 

103 8. To the 1st Conclusion of Law, which states that 

the fund of $3S,018.84 earned on that portion of the 
Flstate sold during the period of administration to pay 
debts, legacies, taxes, etc., should be paid to the life bene¬ 
ficiaries and should not be retained as a part of the corpus 
of the trust estate created under the will of the decedent; 

9. To the 1st Conclusion of Law, which states that the 
power and authority vested in the Executors and Trustees 
under Item 11th of the will of Mary H. Lincoln, deceased, 
constituted an intention upon her part to award the fund 
of $3S,01S.S4 to the life beneficiaries, as said Finding fails 
to take into consideration the remaining provisions of the 
will and fails to give proper effect to the so-called Slocum 
Case, supra; 

10. To the 1st Conclusion of Law, because it states, in 
substance, that the language contained in the will of Mary 
H. Lincoln, deceased, considered in its entirety, is suffi¬ 
ciently explicit to take the disposition of the fund of $38,- 
018.84 out of the operation of the general rule of law an¬ 
nounced in the so-called Slocum Case, supra; 

11. To the 1st Conclusion of Law in so far as it states 
or holds that the Executors and Trustees have power and 
authority under Item 11th of the will to distribute the fund 
of $38,oi8.84 to the life beneficiaries; 

12. To the 1st Conclusion of Law, because it fails to hold 
that the powers given to the Executors and Trustees under 
Item 11th of the will of Mary H. Lincoln, deceased, to de¬ 
cide finally any question that may arise as to what consti¬ 
tutes income and what principal, are merely discretionary, 
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and that such discretionary powers can not be exercised 
by the Executors and Trustees in the disposition of said 
fund of $38,018.84 in view of all of the provisions of 
106' her will and the general rule of law announced in the 
so-called Slocum case, supra; 

13. To the 1st Conclusion of Law, which states that the 
award of the fund of $3S,018.84 would be adverse to no one 
but the corporate remaindermen, as it is apparent from 
the reading of the will that such an award also would di¬ 
minish the amount of corpus to be retained for and ulti¬ 
mately distributed to any unborn descendants of the testa¬ 
trix. 

McKEXXEY, FLAXXERY k 
CRAIGHILL 
By JOHX E. LARSOX 
Attorneys for the Defendant , 
American Security and Trust 
Company . as Remaining Execu¬ 
tor , etc. 


Plaintiffs' Objections to Report of Special Master 
Filed April 12 1039 


Plaintiffs, Xorman B. Frost and Frederic X. Towers, 
object to the Report of the Special Master filed herein 
April 3rd, 1939, as follows: 

Objections to Findings of Fact 

Objection Xo. 1: The Special Master erred in failing to 
find as a fact that at the time Mrs. Lincoln executed her 
Will she had two daughters, aged sixtv-seven and sixtv- 
three respectively; one grandson, aged forty-three, a 
granddaughter, aged forty, and a grandson aged thirty- 
five; that the wives of the grandsons were, at that time, 
aged forty-three and forty, respectively; that the elder 
grandson had then been married twenty years and was with¬ 
out issue; that the younger grandson had then been married 
ten years and was without issue: and that the grand¬ 
daughter was not then, or at the time of the hearing 
107 before the Special Master, married. (R. 19, 20). 
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As basis for this objection plaintiffs aver that such 
facts are amply established by the record, and that the 
“family situation” of the testatrix at the time her Will 
was executed is admissible to prove intention. Plaintiffs 
refer further to the Memorandum of Points and Authori¬ 
ties filed herewith. 

Objection No. 2: The Special Master erred in failing to 
find as a fact that decedent left no debts (other than taxes 
payable upon her estate) save “a few small bills since her 
last illness”, none of which was of an interest-bearing 
character. (R. 10). 

As basis for this objection plaintiffs aver that such facts 
are amply established by the record and bear important 
relationship to the rule respecting capitalization of non- 
residuary income. Plaintiffs further refer to the Memo¬ 
randum of Points and Authorities filed herewith. 

Objection No. 3: The Special Master erred in striking 
from the record the following testimony, offered by plain¬ 
tiffs: 

“A. (by Mr. Frost): They (facts in regard to childless 
condition of decedent’s grandchildren) were discussed with 
(Mrs. Lincoln) at the time the will was in course of prep¬ 
aration, and at that time and on several occasions around 
that time she stated that she knew she would probably 
never have any direct issue other than those then living, 
and that fact was discussed in connection with this provision 
in the will giving to the executors a discretion to decide 
what was income and what was not.” (R. 20). 

As basis for this objection plaintiffs aver that this testi¬ 
mony bore strongly upon the family conditions surround¬ 
ing testatrix at the time her Will was executed and the 
reasons motivating her in giving a broad power to her 
Executors and Trustees regarding distribution of income 
to her named life-beneficiaries. Plaintiffs refer further to 
the Memorandum of Points and Authorities filed herewith. 

Objection No. 4: The Special Master erred in fail- 
108 ing to find as a fact that the stock dividend of five 
hundred shares of Oontinental-Illinois National 
Bank & Trust Company stock was declared out of the earn¬ 
ings of that Company as the result of the following trans¬ 
action : 


104 AMER. SEC. & TR. CO. VS. NORMAN B. FROST ET AL. 


On January 14, 1938, the Board of Directors of Conti- 
nental-Illinois National Bank & Trust Company authorized 
the retirement, from earnings, of $10,000,000 of the Bank’s 
Preferred Stock,—said stock to be retired February 1st, 
1938, and said Board at the same time directed the issuance 
of $10,000,000 in new common shares to be distributed pro 
rata to common share-holders of record at the close of 
business February 1st, 1938; and that such dividend there¬ 
fore represented a distribution by the Bank of earnings. 
(Plaintiffs’ Exhibits 5, 5-A, 6, 7; R. 16, 17, 18). 

As basis for this objection plaintiffs aver that their final 
decision to distribute said stock dividend to the life-bene¬ 
ficiaries named in the Will was in part predicated upon 
the issuance of said dividend as a distribution of earnings 


by said Bank to its stock-holders. This fact thus bears 
relation to plaintiffs* “good faith” in reaching the deci¬ 
sion referred to. Plaintiffs refer further to the Memoran¬ 
dum of Points and Authorities filed herewith. 

WHEREFORE plaintiffs respectfully request the Court 
to find the facts referred to in Objections “1’’, “3”, “3” 
and “4” next above, as additional facts to those found by 
the Special Master. 


Objections to Conclusions of Law . 

Objection No. 5: The Special Master erred in holding 
that— 

‘‘The discretionary powers given the executors and trus¬ 
tees under paragraph “Eleventh” of the will can be exer¬ 
cised by them only in doubtful cases where there is a con¬ 
flict in the legal decisions applicable in this jurisdiction”. 
(Report, p. 14). 

109 As basis for this objection plaintiffs aver that 
but two questions have been presented to the Special 
Master for adjudication, and the above generalization is 
unnecessary to the adjudication of those questions and 
constitutes an erroneous conclusion. Plaintiffs refer fur¬ 
ther to Memorandum of Points and Authorities filed here¬ 
with. 

OBJECTION NO. 6: The Special Master erred in his 
decision upon “The Second Issue” as set forth in said 
Report, in that he concluded as a matter of law that the 
Executors of and Trustees under the Will of Mary H. 
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Lincoln, deceased, did not possess the power and authority 
thereunder to distribute, as income to the named life-bene¬ 
ficiaries, the stock dividend of five hundred shares of Con- 
tinental-Illinois National Bank & Trust Company stock. 

As basis for this objection, plaintiffs respectfully refer 
to the provisions of said Will, and particularly to that giv¬ 
ing to the Executors and Trustees thereunder power and 
author it v— 

“to decide finally any question that may arise as to what 
constitutes income and what principal,—it being my wish, 
however, that whenever feasible their decision be in favor 
of the life-beneficiaries named herein: * * * ” 

Plaintiffs refer further to the Memorandum of Points 
and Authorities filed herewith. 

WHEREFORE plaintiffs object and except to the Find¬ 
ings of Fact and Conclusions of Law of the Special Master, 
request additional findings as hereinabove set forth, and 
appeal to the judgment of this Court. 

Respectfully submitted, 

NORMAN B. FROST— 
FREDERIC N. TOWERS, 
Plaintiffs, pro se. 


110 Objections of United States Trust Company, 
Executor, et at. to Report of Special Master 

Filed April 12 1939 
# * * 

Defendants, United States Trust Company, New York, 
Executor of the estate of Mary Lincoln Isham, deceased, 
Jesse Lincoln Randolph, Lincoln Isham, Mary Lincoln 
Beckwith and Robert Lincoln Beckwith, life beneficiaries 
under the Will of Mary H. Lincoln, deceased, object to the 
Report of the Special Master filed herein April 3rd, 1939, 
as follows: 

Objections to Findings of Fact 

OBJECTION NO. 1: The Special Master erred in fail¬ 
in': to find as a fact that at the time Mrs. Lincoln executed 
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her Will she had two daughters, aged sixty-seven and sixty- 
three respectively; one grandson, aged forty-three, a 
granddaughter, aged forty, and a grandson aged thirty- 
five; that the wives of the grandsons were, at that time, 
aged forty-three and forty, respectively; that the elder 
grandson had then been married twentv vears and was 
without issue: that the younger grandson had been mar¬ 
ried ten years and was without issue; and that the grand¬ 
daughter was not then, or at the time of the hearing be¬ 
fore the Special Master, married. (R. 19. *20). 

As basis for this objection defendants aver that such 
facts are amply established by the record, and that the 
“familv situation** of the testatrix at the time her Will 
was executed is admissible to prove intention. Defendants 
refer further to the Memorandum of Points and Authori¬ 
ties filed by plaintiffs herein. 

OBJECTION NO. 2: The Special Master erred in fail¬ 
ing to find as a fact that decedent left no debts (other than 
taxes payable upon her estate) save “a few small 
111 bills since her last illness", none of which was of 
an interest-bearing character. (R. 10). 

As basis for this objection defendants aver that such 
facts are amply established by the record and bear im¬ 
portant relationship to the rule respecting capitalization 
of non-residuary income. Defendants further refer to the 
Memorandum of Points and Authorities filed by plain¬ 
tiffs herein. 

OBJECTION NO. 3: The Special Master erred in strik¬ 
ing from the record the following testimony, offered by 
plaintiffs: 

“A. (by Mr. Frost): They (facts in regard to childless 
condition of decedent’s grandchildren) were discussed with 
(Mrs. Lincoln) at the time the will was in course of pre¬ 
paration, and at that time and on several occasions around 
that time she stated that she knew she would probably never 
have any direct issue other than those then living, and 
that fact was discussed in connection with this provision in 
the will giving to the executors a discretion to decide what 
was income and what was not.” (R. 20). 

1 As basis for this objection defendants aver that this 
testimony bore strongly upon the family conditions sur- 
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rounding testatrix at the time her Will was executed and 
the reasons motivating her in giving a broad power to her 
Executors and Trustees regarding distribution of income 
to her named life-beneficiaries. Defendants refer further 
to the Memorandum of Points and Authorities filed by 
plaintiffs herein. 

OBJECTION NO. 4: The Special Master erred in fail¬ 
ing to find as a fact that the stock dividend of five hundred 
i shares of Continental-Illinois National Bank & Trust Com¬ 
pany stock was declared out of the earnings of that Com¬ 
pany as the result of the following transaction: 

On January 14, 193S, the Board of Directors of Con- 
tinental-Illinois National Bank & Trust Company author- 
i ized the retirement, from earnings, of $10,000,000 of the 
i Bank’s Preferred Stock,—said stock to be retired Febru¬ 
ary 1st, 193S, and said Board at the same time directed 
the issuance of $10,000,000 in new common shares to be 
distributed pro rata to common share-holders of record at 
i the close of business February 1st, 1938; and that 

112 such dividend therefore represented a distribution 
by the Bank of earnings. (Plaintiffs’ Exhibits 5, 
5-A, 6, 7; R. 16, 17, 18). 

As basis for this objection defendants believe and there- 
i fore aver that the decision of the plaintiffs to distribute 
said stock dividend to the life-beneficiaries named in the 
Will was in part predicated upon the issuance of said 
dividend as a distribution of earnings by said Bank to its 
! stockholders. This fact thus bears relation to plaintiffs 
“good faith” in reaching the decision referred to. De- 
i fendants refer further to the Memorandum of Points and 
Authorities filed by plaintiffs herein. 

WHEREFORE defendants respectfully request the 
Court to find the facts referred to in Objections “1”, “2”, 
“3” and “4” next above, as additional facts to those found 
by the Special Master. 

i Objections to Conclusions of Law. 

OBJECTION NO. 5: The Special Master erred in hold¬ 
ing that— 

“The discretionary powers given the executors and trus- 
1 tees under paragraph “Eleventh” of the will can be exer¬ 
cised by them only in doubtful cases where there is a con- 
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fliet in the legal decisions applicable in this jurisdiction”. 
(Report, p. 14). 

As basis for this objection defendants aver that but two 
questions have been presented to the Special Master for 
adjudication, and the above generalization is unnecessary 
to the adjudication of these questions. Defendants refer 
further to Memorandum of Points and Authorities filed by 
plaintiffs herein. 

OBJECTION NO. 6: The Special Master erred in his 
decision upon “The Second Issue” as set forth in said 
Report, in that he concluded as a matter of law that the 
Executors of and Trustees under the Will of Mary 
113 H. Lincoln, deceased, did not possess the power and 
authority thereunder to distribute, as income to the 
named life-beneficiaries, the stock dividend of five hundred 
shares of Continental-Illinois National Bank & Trust Com¬ 
pany stock. 

As basis for this objection, defendants respectfully refer 
to the provisions of said Will, and particularly to that giv¬ 
ing to the Executors and Trustees thereunder power and 
authoritv— 

“to decide finally any question that may arise as to what 
constitutes income and what principal,—it being my wish, 
however, that whenever feasible their decision be in favor 
‘of the life-beneficiaries named herein; * * • ” 

Defendants refer further to the Memorandum of Points 
and Authorities filed by plaintiffs herein. 

WHEREFORE defendants object and except to the Find¬ 
ings of Fact and Conclusions of Law of the Special Master, 
request additional findings as hereinabove set forth, and 
appeal to the judgment of this Court. 

Respectfully submitted, 

JOHN A KRATZ 
Attorney for the Defendants, 
United States Trust Com¬ 
pany, New York, Executor of 
the Estate of Mary Lincoln 
Isham, deceased, Jesse Lincoln 
Randolph , Lincoln Isham, Mary 
Lincoln Beckwith and Robert 
Lincoln Beckwith. 
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114 Proposed Findings of Fact and Conclusions of Laic 
of American Security and Trust Company 

Filed May 20 1939 

* # * 

Now conies the defendant, American Security and Trust 
Company, as remaining Executor of and Trustee under 
the Last Will and Testament of Mary H. Lincoln, deceased, 
by its attorneys, McKennev, Flannery & Craighill, and 
hereby requests the Court that in rendering and making 
its judgment in the above entitled cause, which has been 
submitted to the Court, the Court make the following 
Findings of Fact and Conclusions of Law: 

Findings of Fact 

1. Mary Harlan Lincoln of the District of Columbia, 
widow’ of the late Robert Todd Lincoln, died testate in the 
District of Columbia on March 31, 1937. Her last will 
and testament, executed December 30, 1935, was duly ad¬ 
mitted to probate and record in the Probate Branch of 
the District Court of the United States for the District of 
Columbia on April 30, 1937, in administration cause num¬ 
bered 51,560. A codicil to this will, dated June 15,1936, was 
also admitted to probate on April 29, 1937. 

2. When the Will w*as executed Mrs. Lincoln had two 
daughters, Mary Lincoln Isham and Jessie Lincoln Ran¬ 
dolph, aged, respectively, sixty-seven and sixty-three. 
Since the filing of plaintiffs’ Bill herein, namely, on No¬ 
vember 21,1938, Mary Lincoln Isham died, as appears from 
the Suggestion of Death, Motion and Order of this Court 
substituting her personal representative as a party de¬ 
fendant in these proceedings. The testatrix’s grandchild¬ 
ren, Lincoln Isham, Mary Lincoln Beckwith and Robert 

Lincoln Beckwith, were forty-three, forty and 

115 thirty-five years of age, respectively, at the time 
the Will w*as executed. At that time Lincoln Isham 

had been married for tw*entv years and Robert Lincoln 
Beckw’itli for ten. Mary Lincoln Beckwith w'as, and is, 
unmarried. Up to the present, none of these grandchildren 
has any “issue by direct descent’’ competent to take the 
residuary estate under the terms of the Will. 
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3. The gross personal esiate of the decedent aggregated 
approximately $3,300,000. The funeral expenses, debts, 
legacies, taxes, administration expenses etc., amounted to 
approximately $1,040,000,—and as the cash assets of the 
estate aggregated only $210,159.70, it became necessary 
for the executors to sell during the course of administra¬ 
tion securities which yielded an additional $835,715.28. The 
income on the securities sold during the course of admin¬ 
istration produced before sale a fund of $3S,018.84, which 
is now held in a reserve account by the executors pending 
the outcome of this litigation. 

4. The question as to the proper disposition of the earn¬ 
ings of the lion-residuary portion of the estate arose 
shortlv after the death of Marv H. Lincoln, in view of the 
pendency of the case of Proctor, et al. v. American Secur¬ 
ity and Trust Company, Executors, etc., et al., 69 App. 
D. C. 70, 9S Fed. (2d) 599. A special reserve fund there¬ 
fore was established to await the outcome of that case. 
In order to establish said reserve, the Executors decided to 
retain one-third (1/3) of the net income from the gross 
estate during the period of administration because they 
estimated that approximately one-third (1/3) of the gross 
personal estate would be required to satisfy the payment 
of debts, taxes, administration expenses, Executors’ com¬ 
missions, attorneys’ fees, etc. 

5. On January 14, 1938, the Directors of the Con- 
116 tinental Illinois National Bank and Trust Company 
of Chicago, Illinois, in accordance with the provi¬ 
sions of its Articles of Association and under the direc¬ 
tion of the Controller of the Currency, voted to retire on 
February 1, 1938, preferred stock of the par value of $10,- 
000,000, held by the Reconstruction Finance Corporation, 
and simultaneously to issue and distribute pro rata to 
common shareholders of record as of that date, as a stock 
dividend of 25%, new common shares of the Association 
in the aggregate par value of $10,000,000. Under its Ar¬ 
ticles of Association (Plaintiffs’ Exhibits 5 and 5A with Re¬ 
port of Special Master), the Company was required to re¬ 
tire its preferred stock out of net earnings and as the 
preferred stock was retired, to issue common stock in lieu 
thereof. The retirement of the foregoing preferred stock 
as of February 1, 193S, and the issuance of the 25% com- 
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mon stock dividend reduced the outstanding preferred stock 
from $35,000,000 to $25,000,000 and increased the total com¬ 
mon stock from $40,000,000 to $50,000,000. The stock divi¬ 
dend of 500 shares of the common stock of said Bank, re¬ 
ceived by the Executors of the will of Mary H. Lincoln, de¬ 
ceased, during the period of administration, represented 
the pro rata share of the estate in the total stock dividend 
thus declared. 

6. On February 24, 1938, the individual Executors and 
Trustees notified the corporate Executor and Trustee by 
letter that thev had finallv decided that the earnings dur- 
ing the period of administration on the so-called non¬ 
residua ry portion of the estate amounting to $38,018.84 and 
the stock dividend of 500 shares of the common stock of 
the Continental Illinois National Bank and Trust Com¬ 
pany, constituted true income distributable to the life bene¬ 
ficiaries, but said individual Executors and Trustees stated, 
in said letter, that they were “not willing, however, to 

take the responsibility of making distribution without 
117 asking the Court for instructions.’’ The corporate 
Executor and Trustee did not concur in the decision 
of the individual Executors and Trustees, but decided that 
the fund of $3S,018.84 and the stock dividend constituted a 
part of the corpus of the trust created under Items Sev¬ 
enth, Eighth and Ninth of the will of Mary H. Lincoln, 
deceased. 

7. Exhibit A to the Bill of Complaint, consisting of a 
true copy of the last will and testament of Mary H. Lin¬ 
coln, deceased, dated December 30, 1935, together with 
the codicil thereto, dated January 15, 1936, is adopted, by 
reference, as and made a part of these Findings of Fact. 

Conclusions of Laic 

1. The fund of $38,018.84 earned during the period of ad¬ 
ministration on that portion of the estate of Mary H. Lin¬ 
coln sold to pay debts, legacies, taxes, etc., and the stock 
dividend of 500 shares of stock of the Continental Illinois 
National Bank and Trust Company of Chicago, Illinois, con¬ 
stitute a part of the corpus of the trust created under Items 
Seventh, Eighth and Ninth of her will. 

2. The Executors and Trustees, or the individual Execu¬ 
tors and Trustees over the objection of the corporate Ex- 
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eeutor and Trustee, do not possess authority and power un- 
tier Item Eleventh of the will to distribute said fund of 
£38,01 8.84, and the stock dividend of 500 shares of common 
stock of said Bank to the life beneficiaries named in the 
will. The powers conferred upon the Executors and Trus¬ 
tees under Item Eleventh of the will, to decide finally any 
tjuestion that may arise as to what constitutes income and 
what principal, are merely discretionary and the Executors 
and Trustees can exercise such discretionary powers 

118 only in doubtful cases where there is a conflict in 
the legal decisions applicable in this jurisdiction or 

where there is no statute or decision applicable in this juris¬ 
diction which is directly controlling as to whether a par¬ 
ticular asset of the estate constitutes corpus or income, 
or where the circumstances under which the dividend was 
declared leave it doubtful whether it was a genuine stock 
dividend. 

There is no conflict in the decisions applicable in this 
jurisdiction with respect to the proper disposition to be 
made of the fund of $38,018.84. Tile Executors and Trus¬ 
tees therefore must follow and are bound by the decision 
announced in the case of Proctor, et al. v. American Se¬ 
curity and Trust Company, Executor, etc., et al., supra, and 
must retain said fund of $38,018.84 a» a part of the corpus 
of the trust created under Paragraphs Seventh, Eighth and 
Ninth of the wiil. 

There is no conflict in the legal decisions applicable in 
this jurisdiction with respect to the appropriate disposition 
to be made of the stock dividend of 500 shares of the com¬ 
mon stock of the Continental Illinois National Bank and 
Trust Company. The Executors and Trustees therefore 

must follow and are bound bv the decisions announced bv 

• •> 

the Supreme Court of the United States, the Court of Ap¬ 
peals of the District of Columbia, and other Courts where 
the so-called Massachusetts rule as to stock dividends is in 
effect, that such stock dividend constituted corpus and not 
income, and the directions contained in the will of the tes¬ 
tatrix to pay over the “net income" to the life beneficiaries, 
exclude stock dividends: 

119 Lanston v. Lanston, 53 App. D. C. 340, 290 Fed. 315: 
Gibbons v. Mahon, 136 U. S. 549; 
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McDonald v. Maxwell, 274 U. S. 91: 

Eisner v. Macomber, 252 U. S. 202; 

Towne v. Eisner, 245 U. S. 426: 

Bishop v. Bishop, 81 Conn. 509; 

Rhode Island Hospital Trust Company v. Tucker, 
51 R. I. 507, 155 Atl. 661, 83 A. L. R. 1253; 

Buchanan v. National Savings and Trust Company, 
57 App. D. C. 386: 

Rutherford v. American Security and Trust Com¬ 
pany, 56 App. D. C. 214,12 Fed. (2d) 155. 

3. The directions contained in Items Seventh, Eighth and 
Ninth of the will to pay net income from the trust created 
out of the rest, residue and remainder of the decedent’s 
estate, evidenced a clear intention upon the part of the tes¬ 
tatrix, under the decisions hereinbefore cited, to retain the 
fund of $38,018.84 and said stock dividend as a part of the 
corpus of the trust created under said Items of the will, 
and the power and authority conferred upon the Executors 
and Trustees under Item Eleventh can not be used to over¬ 
ride the clear intention expressed in other provisions of the 
will, or to override the above mentioned rules of law ap¬ 
plicable in this jurisdiction. 

4. The individual Executors and Trustees, over the ob¬ 
jection of the corporate Executor and Trustee, do not pos¬ 
sess power of authority to distribute the fund of $38,018.84 
and the stock dividend in question to the life beneficiaries, 
and the matter having been submitted to the Court for deci¬ 
sion, the Court must base its decision upon the foregoing 
applicable decisions in force in this jurisdiction and hold 
that the said fund and stock dividend constitute corpus: 

Ubhofif v. Brandenburg, 26 App. D. C. 3: 

Perry on Trusts and Trustees, Sec. 411; 

Coleman v. Connolly, 242 Ill. 574, 90 N. E. 278: 

120 In re Simmon’s Estate, 254 Pa. 231, 98 A. 871. 

Respectfully submitted, 

McKENNEY, FLANNERY & CRAIGHILL 
By JOHN E. LARSON 

Attorneys for defendant, American Se¬ 
curity and Trust Company, as remain¬ 
ing Executor, etc. 
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121 Amended Answer of American Security and 

Trust Company , Trustee . drc. 

Filed Mav 22 1939 

* * * 

1 The amended answer of the American Security and Trust 
Company, Executor of and Trustee under the Last Will 
and Testament of Mary H. Lincoln, Deceased, to the Bill 
of Complaint filed herein by Xorman B. Frost and Frederic 
X. Towers, two of the Executors of and Trustees under 
said Will, Plaintiffs, respectfully shows unto this Honor¬ 
able Court as follows: 

! I, II and III: This Defendant admits the allegations 
contained in Paragraphs 1, II and III of Plaintiffs’ Bill of 
Complaint. 

IV: This Defendant admits that The American Xational 
Red Cross, the First Church of Christ Scientist and Iowa 
Wesleyan College are named as contingent remaindermen 
under Paragraph Xinth of the Will of said Mary H. Lincoln, 
Deceased, but states that it is without knowledge as to the 
remaining allegations contained in Paragraph IV of the 
Bill of Complaint. 

V: This Defendant admits the allegations contained in 
Paragraph V of the Bill of Complaint. 

VI: This Defendant admits the allegations of Paragraph 
VI of the Bill of Complaint and states that it is also ready 
and willing to undertake and carry out its duties and re¬ 
sponsibilities as one of the Trustees named in the Will of 
said Mary H. Lincoln, Deceased. 

VII, VIII and IX: Answering Paragraphs VII, VIII 
and IX of the Bill of Complaint, this Defendant states that 
it believes the allegations therein contained are correct, but 
for accuracy prays that reference be made to the pro- 

122 visions of the Will, and Codicil thereto, of said Man* 
H. Lincoln, Deceased. 

X: Answering Paragraph X, this Defendant admits that 
during the course of the administration of the Estate, in¬ 
come has been received by the Executors of the Will of 
Mary H. Lincoln, Deceased, and payments and distributions 
thereof have been made to the life beneficiaries in the 
shares and proportions specified by the Will. 
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Further answering said Paragraph X, this Defendant 
says that the* debts, funeral expenses, Federal Estate and 
State Inheritance Taxes, legacies, Executors’ commissions, 
counsel fees, miscellaneous administration and other ex¬ 
penses payable from and chargeable to the corpus of De¬ 
cedent’s estate, according to the best knowledge now ob¬ 
tainable by this Defendant, will aggregate approximately 
$1,040,000.00. As the capital cash assets collected by the 
Executors aggregated only $210,000.00, it became necessary 
and will become necessary for the Executors to sell during 
the course of administration securities to raise the sum of 
approximately $830,000.00 to pay the foregoing capital 
charges aggregating approximately $1,040,000.00. Insofar 
as this Defendant now can determine, the dividends and 
interest received and which will be received on the securi¬ 
ties thus sold and to be sold during the course of adminis¬ 
tration, will aggregate the sum of approximately $37,500.00. 
This defendant further says that such dividends and inter¬ 
est have been and will continue to be set aside during the 
course of administration in a special reserve fund to await 
the decision of this Honorable Court as to disposition that 
should be made thereof. This defendant denies that said 

fund has been retained bv the Executors as undistributed 

* 

income and also denies that the Executors have retained 
undistributed income in excess of $30,000, as plain- 
123 tiffs allege. 

XI: Answering Paragraph XI of the Bill of Com¬ 
plaint, this Defendant admits that on or about February 1, 
1938, the Executors received from the Continental Illinois 
National Bank and Trust Company of Chicago, Illinois, five 
hundred shares of common stock of said Bank and Trust 
Company; that said five hundred shares represented a stock 
dividend of 25% upon two thousand shares of said stock 
then held by the Executors of the Estate of Mary H. 
Lincoln, Deceased, and that said five hundred shares of 
common stock are now in the possession of said Executors. 
This Defendant also admits the remaining allegations con¬ 
tained in said Paragraph XI. 

XII and XIII: Answering Paragraphs XII and XIII of 
the Bill of Complaint, this Defendant is advised by counsel, 
and therefore avers, that the decision in the case of Proctor, 
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dt al .. v. American Security and Trust Company, Execu¬ 
tors, etc., et al., 69 App. D. C. 70, 98 F (2d) 599, is directly 
controlling on the question of the disposition which should 
be made under the Will of Mary H. Lincoln, deceased, of 
the aforesaid fund of approximately $37,500.00, described 
in the above Paragraph X, and that this defendant is with¬ 
out any discretion in the disposition to be made of said 
fund. If the Court should decide, however, that the case 
pf Proctor, et al.. v. American Security and Trust Com¬ 
pany, Executors, etc., et al.. supra , is not controlling, and 
that the disposition to be made of said fund rests solely 
within the discretion of the Executors and Trustees named 
in said will, this Defendant desires to exercise said discre¬ 
tion in favor of the life beneficiaries, as it believes that 
Such action on its part will be in accord with the intentions 
expressed by the testatrix in Item Eleventh of her Will. 

Further answering said Paragraphs XII and XIII, this 
defendant is advised by counsel, and therefore avers, 
124 that the aforesaid stock dividend of 500 shares of the 
common stock of the Continental Illinois Xational 
Bank and Trust Company of Chicago, Illinois, constitutes 
corpus, to be held and administered by the Trustees of the 
Will of Mary H. Lincoln, Deceased, as a part of the prin¬ 
cipal of the trust estate created by said Will, and does not 
constitute income distributable to the life beneficiaries. 

Wherefore, having fully answered, this Defendant prays: 

1. That a decree or decrees may be entered herein con¬ 
struing the Last Will and Testament of said Mary H. Lin¬ 
coln, Deceased, and instructing the Executors of and Trus¬ 
tees under said Will with respect to the disposition that 
should be made of the aforesaid fund of approximately 
$37,500.00 and of the disposition that should be made of 
the aforesaid stock dividend of five hundred shares of the 
common stock of the Continental Illinois Xational Bank 
and Trust Company of Chicago, Illinois. 

2. That jurisdiction of this cause may be retained for 

such further orders and decrees as mav be necessarv to 

» * 

the proper administration of said trust estate, and as the 
interests of any of the parties may require. 
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3. And for such other and further relief as to the Court 
may seem just and proper. 

AMERICAN SECURITY AND TRUST COMPANY 

By HOWARD MORAN 
Vice President. 

Executor and Trustee, under the Witt 
of Mary H. Lincoln, Deceased, 

Defendant. 

125 District of Columbia, ss: 

I, Howard Moran, being first duly sworn, on oath depose 
and say that I am Vice-President of the American Security 
and Trust Company, a corporation; that I have read the 
foregoing amended answer by me subscribed in the capacity 
above indicated, and know the contents thereof; that the 
facts therein stated of my personal knowledge are true and 
those stated upon information and belief T believe to be 
true. 

HOWARD MORAN 

Subscribed and sworn to before me this 17th day of 
Mav, 1939. 

J. ELIOT MORAN 

(Seal) Notary Public , D. C. 

McKENNEY, FLANNERY CRAIG HILL 
By JOHN E. LARSON 

Attorneys for the Defendant. 

American Security and Trust 
Company, Executor etc. 


126 Order Snbstitntiny Party Defendant 

Filed Mav 22 1939 

# * • 

Upon consideration of the motion filed herein on the 
29th day of April, 1939, by United States Trust Company 
of New Y'ork, and it appearing to the satisfaction of the 
Court that the defendant Maiy Lincoln Isham died on the 
21st day of November. 193S, and it further appearing that 
letters of administration were duly issued on the 22nd day 
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of December, 1938, to the said United States Trust Com¬ 
pany of Xew York, executor of and trustee under the last 
Will and testament of said Mary Lincoln Isham, by the Pro¬ 
bate Court for the District of Manchester, Vermont, and 
ancillary administration was granted to said Trust Com¬ 
pany by the District Court of the United States for the Dis¬ 
trict of Columbia on the 14th day of March 1939, it is, by 
the Court, this 22nd day of May, 1939, 

Ordered, Adjudged and Decreed, that the said United 
States Trust Company of Xew York, as ancillary executor 
of the will of Mary Lincoln Isham. deceased, be, and it here¬ 
by is, substituted as party defendant in the above-mentioned 
action in the place and stead of said Mary Lincoln Isham. 

JOSEPH W COX 

Justice 

127 Filed June -7 1939 

* *. • 

Plaintiffs, Xorman B. Frost and Frederic X. Towers, 
individual Executors of and Trustees under the Will of 
Mary H. Lincoln, deceased, filed their Bill to construe de¬ 
cedent's will, naming therein as defendants the American 
Security & Trust Company, remaining Executor and Trus¬ 
tee, the life-beneficiaries thereunder, and certain eleemosy¬ 
nary contingent remaindermen. 

On July 5,1938, the cause was referred to Special Master 
Theodore Cogswell, who filed his Report herein April 3, 
1939. 

Said Report, together with the transcript of testimony 
and exhibits, is before the Court upon Objections filed by 
plaintiffs and defendant, American Security & Trust Com¬ 
pany. The oral arguments and briefs, filed herein having 
been fully considered, the Court makes the following 

Findings of Fact and Conclusions of Law 

The Findings of Fact made by the Special Master, being 
supported by competent testimony, are adopted by the 
Court as part of its Findings of Fact herein, and in addi¬ 
tion the Court makes the following special findings: 

1. When the Will was executed Mrs. Lincoln had 

128 two daughters, Mary Lincoln Isham and Jessie Lin- 
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coin Randolph, aged, respectively, sixtv-seven and sixty- 
three. Since the filing of plaintiff’s Bill herein, namely, 
on November 21, 1938, Mary Lincoln Isham died, as ap¬ 
pears from the Suggestion of Death, Motion, and Order 
of this Court substituting her personal representative as 
a party defendant in these proceedings. 

The testatrix's grandchildren, Lincoln Isham, Mary Lin¬ 
coln Beckwith and Robert Lincoln Beckwith, were forty- 
three, forty and thirty-five years of age, respectively, at the 
time the Will was executed. At that time Lincoln Isham 
had been married for twenty years and Robert Lincoln 
Beckwith for ten. Mary Lincoln Beckwith was, and is, un¬ 
married. None of these grandchildren has anv “issue bv 
direct descent” competent to take the residuary estate un¬ 
der the terms of the Will. 


2. The gross personal estate of the decedent aggregated 
approximately $3,300,000. The funeral expenses, debts, 
legacies, taxes, administration expenses etc., amounted to 
approximately $1,040,000,—and as the cash assets of the 
estate aggregated only $210,159.70, it became necessary for 
the Executors to sell during the course of administration 
securities which yielded an additional $835,715.28. The Ex¬ 
ecutors have been required to pay no interest upon any 
debt or legacy, as none thereof was of an interest-bearing j 
character. The income on the securities sold during the 
course of administration produced before sale a fund of 
$38,018.84. which is now held in a reserve account by the 
Executors pending the outcome of this litigation. 

3. The Articles of Association, as amended, of the Con¬ 
tinental Illinois National Bank Trust Company of Chi¬ 
cago, Illinois, provided for the periodical determination of 
“net profits” of the Association by taking from gross in¬ 
come all expenses and interest paid, all losses, charge-offs, 

taxes, and transfers to surplus required by law. The 
129 Articles further provided that the “net profits” of 

the Bank should be applied, first, to the payment of 
dividends on the outstanding Preferred stock, all of which 
was held by the Reconstruction Finance Corporation; sec¬ 
ond. to the payment into the Preferred Stock Retirement 
Fund during each six months’ period, beginning August 1, 
1936, and ending February 1, 1940, of at least $250,000.00 
par value of the Preferred Stock, and during each six 
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months’ period thereafter, at least $500,000.00 par value 
of said stock; third, to the payment into the Preferred 
Stock Retirement Fund, unless such payment should have 
been anticipated, of a sum equal to 40% of the remainder 
of the “net profits", not to exceed, however, in any one 
year the sum of $2,500,000, and, fourth, the balance of the 
“net profits" could be applied to such lawful purposes as 
the Board of Directors might determine. The Articles fur¬ 
ther provided that as the Preferred Stock was retired, the 
Bank should issue in lieu thereof new common stock of an 
equal amount and that Preferred Stock in excess of the 
minimum requirements could be retired out of “net prof¬ 
its" at the option of the Directors. 

During the calendar year 1937 the “net profits” of the 
Bank amounted to $15,318,803.00, of which amount 28.21% 
was earned prior to March 31, 1937. Of these 1937 “net 
profits” $999,863.00 was paid out as dividends on outstand¬ 
ing Preferred Stock, $2,100,000 was paid on the Common 
Stock and $2,500,000 was transferred to surplus, leaving a 
balance of net profits amounting to $9,318,940. On Janu¬ 
ary 14, 1938, the Directors voted to retire from net earn¬ 
ings of the Bank for the year 1937, or from the Undivided 
Profits account, $10,000,0*00 par value in Preferred Stock, 
and simultaneously to issue pro rata to common sharehold¬ 
ers of record as of that date, as a stock dividend of 25%, 
new common shares of the Bank in the aggregate par value 
of $10,000,000. The issuance of the new common stock upon 
the retirement of the Preferred Stock was consummated in 
accordance with the provisions of the Articles of Associa¬ 
tion of the Bank and with the approval of the Comptroller 
of the Currency. Retirement of the foregoing Pre- 
130 ferred Stock and the issuance of the 25% common 

stock dividend reduced the outstanding Preferred 
Stock from $35,000,000 to $25,000,000 and increased the 
total common stock from $40,000,000 to $50,000,000. 

The stock dividend of 500 shares of the common stock of 
said Bank received by the Executors of the Will of Mary H. 
Lincoln, deceased, during the period of administration rep¬ 
resented the prorata share of the estate in the total stock 
dividend thus declared. No change in the par value of said 
Common shares occurred as the result of the declaration 
and payment of this dividend. 
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4. The plain intention of the testatrix as to distribution 
of accretions in her estate was to conduce the distribution 
of all thereof, whenever possible, to her named life-benefici¬ 
aries—her children and grandchildren. 

5. Exhibit A to the Bill of Complaint, consisting of a 
true copy of the Last Will and Testament of Mary H. Lin¬ 
coln, deceased, dated December 30, 1935, together with the 
codicil thereto, dated January 15,1936, is adopted, by refer¬ 
ence. as and made a part of these Findings of Fact. 

Conclusions of Law 

The authority and power conferred upon the Executors 
and Trustees of this Estate bv paragraph “Eleventh” of 
the Will— 

“to decide finally any question that may arise as to what 
constitutes income and what principal # * * ” 
is sufficiently broad to permit of distribution by the Exec¬ 
utors and Trustees to the life-benefieiaries thereunder of 
the non-residuary income and the stock dividend here in¬ 
volved. Exercise of this power for the purpose of declar¬ 
ing the cash accumulation and referred to dividend “in¬ 
come” for purposes of administering this Estate violates 
no positive rule of law, but involves merely a determina¬ 
tion contrary to rules of construction, which ever yield to 
the conflicting intention of a testator. Dumaine v. Du¬ 
maine, 16 N. E. (2d) 625; Chase Bank v. Chicago Title 
131 & Trust Co., 279 N. Y. S. 327; Talladega College v. 

Callahan . 197 la. 556; American Board. etc. v. Perry. 
Ex’r. etc.. 15 Fed. 696. 

That the power in this case must be exercised in favor 
of the children and grandchildren of textatrix whenever 
possible is made clear by the language coupled therewith— 
“ # * * it being my wish, however, that whenever feasible 
their decision be in favor of the life-beneficiaries named 
herein”. 

Accordingly the Conclusion of the Special Master upon 
non-residuary income is affirmed and the Conclusion upon 
the stock dividend reversed. It is the opinion of this Court 
that distribution of both items to the named life-beneficia¬ 
ries will beyond reasonable doubt carry into effect the in¬ 
tention of the testatrix. 

DANIEL W. O’DONOGHTJE 

Justice. 


June 7-1939 
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132 Decree 

Filed Jun - 7 1939 

# • • 

This cause coming on to be heard upon the pleadings, the 
evidence adduced before the Special Master, the Special 
Master's Report and Objections filed thereto by the parties: 
and after oral argument by counsel, it is by the Court this 
7th day of June, 1939, 

Adjudged, Ordered and Decreed that, for the reasons 
stated in the Findings of Fact and Conclusions of Law made 
by the Court and filed in this cause, the power conferred 
upon the Executors of and Trustees under the Last Will 
and Testament of Mary H. Lincoln, deceased, “to decide 
finally any question that may arise as to what constitutes 
income and what principal” is sufficient authority to per¬ 
mit said Executors and Trustees legally to determine that 
Accretions of income from the non-residuary estate amount¬ 
ing to $38,018.84 and the stock dividend of five hundred 

shares received bv said Executors and Trustees Fcbrnarv 

• * 

3, 1938 upon common stock of the Continental-IUinois Na¬ 
tional Bank and Trust Company of Chicago, Illinois, are in¬ 
come for purposes of administering the Will of said dece¬ 
dent; and, it appearing to the Court that the two individual 
Executors of and Trustees under said Will have decided 
finally that said fund of $3S,018.S4 is income, and that the 
corporate Executor and Trustee, American Security & 
Trust Company, desires to decide likewise if it has power 
under the Will so to do. it is Further Adjudged, Ordered 
and Decreed that said fund of $38,018.84 be distributed to 
the named life-beneficiaries under said Will, as their inter¬ 
ests shall appear; and it appearing further to the 

133 Court that the two individual Executors of and 
Trustees under said Will have decided finally that 

said stock dividend of five hundred shares of common stock 
of said Continental-Illinois National Bank & Trust Com¬ 
pany is income, and that all of the Executors and Trustees 
are before the Court for the purpose of obtaining a con¬ 
struction of said Will with reference to the disposition to 
be made of said stock dividend, it is Further Adjudged, Or¬ 
dered and Decreed that said shares be transferred and dis¬ 
tributed in kind by said Executors and Trustees to the 
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named life-beneficiaries under said Will, as their interests 
shall appear, as such distribution of accretions of income 
and of said stock dividend will, beyond reasonable doubt, 
carry into effect the intention of testatrix as expressed in 
her Will. 

Accordingly, it is Further Adjudged, Ordered and De¬ 
creed that plaintiff’s objections Nos. 1, 2, 4, 5 and 6 be, and 
the same hereby are sustained; that plaintiffs’ objection 
No. 3 be and the same hereby is overruled, and that objec¬ 
tions Nos. 1 to 13, inclusive, of the defendant, American 
Security and Trust Company, as remaining Executor, etc., 
be, and the same hereby are, overruled. 

Jurisdiction of this cause is retained for such further 
instructions or relief in regard to the administration of this 
trust estate as the Executors and Trustees or any of the 
beneficiaries of said trust estate may hereafter require. 

DANIEL W. O’DONOGHUE 

Justice. 


134 Notice of Appeal. 

Filed June 20 1939 

• • • 

Notice is hereby given this 20th day of June, 1939, that 
the defendant, American Security and Trust Company, as 
remaining Executor of and Trustee under the Last Will and 
Testament of Mary H. Lincoln, deceased, hereby appeals 
to the United States Court of Appeals for the District of 
Columbia from the final judgment or decree of this Court 
entered on the 7th day of June, 1939. 

McKENNEY, FLANNERY & CRAIGHILL 
By JOHN E. LARSON, 

Attorneys for the defendant, American Se¬ 
curity and Trust Company, as remaining 
Executor of and Trustee under the Last 
Will and Testament of Mary H. Lincoln, 
deceased. 


j 

June 20-1939. 


Memorandum 


Bond on appeal for $250.00—filed. 
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135 Assignment of Errors. 

Filed June 20 1939 

# • * 

The defendant, American Security and Trust Company, 
as remaining Executor of and Trustee under the Last Will 
and Testament of Mary H. Lincoln, deceased, having ob¬ 
jected to the findings of the Court and noted an appeal from 
the final judgment or decree entered in the above-entitled 
cause on June 7, 1939, assigns the following errors: 

I. The Court erred in failing to find that the fund of 
$38,018.84, representing earnings on the non-residuary por¬ 
tion of the decedent’s estate during the period of adminis¬ 
tration, constituted a part of the corpus of the trust created 
under Paragraphs Seventh. Eighth and Ninth of the will 
of Mary H. Lincoln, deceased. 

II. The Court erred in failing to find that the stock divi¬ 
dend of 500 shares of the common stock of the CoTitinental 
Illinois National Bank and Trust Company of Chicago, Illi¬ 
nois, received by the Executors during the period of ad¬ 
ministration, likewise constituted a part of the corpus of 

said trust estate. 

136 III. The Court erred in holding that the power con¬ 
ferred upon the Executors and Trustees under Para 

graph Eleventh of the will of the decedent to decide finally 
any question that may arise as to what constitutes income 
and what principal, authorized the Executors and Trustees 
legally to determine that said fund of $38,018.84 and said 
stock dividend constituted income of said trust estate. 

TV. The Court erred in holding that the distribution to 
the life beneficiaries of the fund of $38,018.84 and the stock 
dividend of 500 shares of the common stock of the Conti¬ 
nental Illinois National Bank and Trust Company will carry 
into effect the intention of the testatrix as expressed in her 
will. 

V. The Court erred in failing to find that the above power 
conferred upon the Executors and Trustees under Para¬ 
graph Eleventh of the will is merely discretionary and can 
be exercised only in doubtful cases where there is a conflict 
in the legal decisions applicable in this jurisdiction, or 
where there is no statute or decision applicable in this juris¬ 
diction which is directly controlling as to whether a par- 
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ticular asset of the estate constitutes corpus or income, or 
where the circumstances under which a dividend is declared 
leave it doubtful whether it is a genuine stock dividend. 

VI. The Court erred in holding that the fund of $38,- 
018.84 and said stock dividend should be distributed to the 
life beneficiaries under the will, over the objection and in 
the absence of the concurrence of the Corporate Executor 
and Trustee. 

VII. The Court erred in sustaining plaintiffs’ objections 
Xos. 1, 2, 4, 5 and 6 to the Report of the Special Master and 

in overruling defendant’s objections Xos. 1 to 13, 

137 inclusive, to said Report. 

McKEXXEY, FLAXXERY & CRAIGHILL 
By JOIiX E. LARSOX, 

Attorneys for defendant . American Security 
and Trust Company . as remaining Execu¬ 
tor of and Trustee under the last will and 
testament of Mary 77. Lincoln . deceased. 

138 Designation of Record. 

Filed June 20 1939 

* # * 

The Clerk of the Court will kindly prepare the transcript 
of record on appeal in the above-entitled cause and include 
therein the following: 

1. Bill of complaint, and exhibits thereto. 

2. Amended answer of the defendant, American Security 
and Trust Company, as remaining Executor of and Trustee 
under the Last Will and Testament of Man* H. Lincoln, de- 
ceased, and the answers of the defendants Mary Lincoln 
Isham. Jessie Lincoln Randolph, Lincoln Isham, Mary Lin¬ 
coln Beckwith, Robert Lincoln Beckwith, The American Xa- 
tional Red Cross, The First Church of Christ, Scientist, of 
Boston. Massachusetts, and Iowa Wesleyan College. 

3. Order of reference to Special Master. 

4. Report of Special Master, and the following portions 
of the transcript of shorthand report of proceedings had 
and testimony adduced before the Special Master, and the 
following exhibits or portions of exhibits with said report: 

Pages 1 to 19, inclusive, of said transcript, omitting the 
recital of appearances at the bottom of Page 1 and the top 
of Page 2. 


126 AMER. SEC. & TR. CO. VS. NORMAN B. FROST ET AL. 


139 Page 20 of said transcript down to and including 
the line reading, “No, he and Mrs. Beckwith have 
never had any children.’’ 

The following parts of plaintiffs’ Exhibit No. 4: 

Page 1, down to and including the first paragraph, and 
the first two complete paragraphs on Page 5, and also the 
signature “Frederic N. Towers”. 

Plaintiffs’ Exhibit No. 5-A. 

Pages 1 and S of plaintiffs’ Exhibit No. 6. 

5. Objections of the defendant, American Security and 
Trust Company, as remaining Executor, etc., to the report 
of the Special Master. 

6. Objections of the plaintiffs to the report of the Special 
Master. 

7. Order substituting the United States Trust Company 
of New York, Executor of and Trustee under the Will of 
Mary Lincoln Isham, deceased, as a party defendant. 

8. Objections of the defendants, United States Trust 
Company of New York, Executor, etc., Jessie Lincoln Ran¬ 
dolph, Lincoln Isham, Mary Lincoln Beckwith, and Robert 
Lincoln Beckwith to the report of the Special Master. 

9. Proposed findings of fact and conclusions of law of the 
defendant, American Security and Trust Company, as re¬ 
maining Executor, etc. 

10. Findings of fact and conclusions of law. 

11. Final judgment or decree entered June 7,1939. 

12. Notice of appeal. 

13. Memorandum: filing of cost bond. 

14. Assignment of errors. 

15. This designation of record. 

McKENNEY, FLANNERY & CRAIGHILL 
By JOHN E. LARSON, 

Attorneys for defendant. American Security 
and Trust Company, as remaining Execu¬ 
tor of and Trustee under the last ivill and 
testament of Mary H. Lincoln, deceased. 
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140 Service of a copy of the foregoing Destination of 
Record and receipt of a copy thereof is acknowl¬ 
edged : 

NORMAN B. FROST 

FREDERIC N. TOWERS 
Executors of and Trustees under the will of 
Mary TJ. Lincoln , deceased. Plaintiffs. 

June 20. 1939. 

JOHN A. KRATZ 

Attorney for the Defendants, United States 
Trust Company, New York. Executor of 
the Estate of Mary Lincoln Tsham, de¬ 
ceased, Jessie Lincoln Randolph, Lincoln 
Tsham, Mary Lincoln Beckwith and Rob¬ 
ert Lincoln Beckwith. 

June 20. 1939. 

CONRAD H. SYME 

Attorney for the defendant. First Church 
of Christ Scientist. 

June 20. 1939. 

Service of a copy of the foregoing Designation of Record 
was effected upon the defendants, the American National 
Red Cross and Iowa Wesleyan College, by leaving copies 
thereof with the Clerk of this Court as attorney in fact for 
said defendants. 

McKENNEY, FLANNERY & CRAIGHILL 

By JOHN E. LARSON, 

Attorneys for the defendant. American Se 
curity and Trust Company, as remaining 
Executor , etc. 

June 20th, 1939. 

141 Designation of Record on Behalf of Plaintiffs, 

Norman B. Frost and Frederic N. Towers 

Filed June 24 1939 

* * • 

The Clerk of the Court will please include in the tran¬ 
script of record on appeal the following additional portions 
of the record, proceedings and evidence in this cause: 
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1. Answer of defendant, American Security and Trust 
Company, as remaining Executor of and Trustee under the 
Last Will and Testament of Mary H. Lincoln, deceased, 
filed June 7,193S. 

2. The following additional portions of the stenographic 
report of proceedings had and testimony adduced before 
the Special Master: 

Page 20 of said transcript, after the line reading, “No, he 
and Mrs. Beckwith have never had any children ”, remain¬ 
ing portion of said page 20, and first three lines on page 21; 
also lines 15 to 21, both inclusive, page 24 of said transcript. 

3. The following additional portions of plaintiffs ’ Ex¬ 
hibit 4, so that the entire Exhibit may be included in the 
transcript of record. 

Page 5 of said Exhibit, last two complete paragraphs ap¬ 
pearing thereon. 

142 4. Plaintiffs ’ Exhibit 5 in toto, and the following 

portions of plaintiffs’ Exhibit 6: 

1 Page 3, paragraphs 1, 2, 3 and 4; and include also signa¬ 
ture “Walter J. Cummings, Chairman, Board of Direc¬ 
tors”, appearing on page 5 of said Exhibit. 

5. This designation of record. 

FREDERIC N. TOWERS 
Attorney for Plaintiffs, Norman B. Frost 
and Frederic N. Towers , two of the Exec¬ 
utors of and Trustees under the Last Will 
and Testament of Mary E. Lincoln . de¬ 
ceased. 

Sendee of a copy of the foregoing Designation of Record 
and receipt of a copy thereof is acknowledged: 

McKEXNEY, FLANNERY & CRAIGHILL 
Bv JOHN E. LARSON, 

i • ' 

Attorneys for the defendant, American Se¬ 
curity and Trust Company, as remaining 
Executor, etc. 


June 22, 1939. 
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JOHN A. KRATZ 

Attorney for the Defendants, United States 
Trust Company, New York, Executor of 
the Estate of Mary Lincoln Isham, de¬ 
ceased, Jessie Lincoln Randolph, Lincoln 
Isham, Mary Lincoln Beckwith and Rob- 
; erf Lincoln Beckwith. 

June 24, 1939. 

j CONRAD H. SYME 

Attorney for the defendant. First Church 
I of Christ Scientist. 

June 23, 1939. 

Service of a copy of the foregoing Designation of Record 
was effected upon the defendants, the American National 
Red Cross and Iowa Wesleyan College, by leaving copies 
thereof with the Clerk of this Court as attorney in fact for 
said defendants. 

FREDERIC N. TOWERS 

i Attorney for Plaintiffs, Norman B. Frost 

and Frederic N. Towers, two of the Exec- 
i utors of and Trustees under the Last Will 

and Testament of Mary ff. Lincoln, de¬ 
ceased. 

June 24,1939. 

! 143 District Court of the United States for the 

District of Columbia 

United States of America. 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, herebv certifv 
the foregoing pages numbered from 1 to 142, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 67071 in Equity, 

• wherein Norman B. Frost and Fi’ederic N. Towers, two of 
i the Executors of and Trustees under the Last Will and Tes¬ 
tament of Mary H. Lincoln, deceased, are Plaintiffs and 
American Security and Trust Company, as remaining Ex¬ 
ecutor of and Trustee under the Last Will and Testament 
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of Mary H. Lincoln, deceased, et al., are Defendants, as the 
Same remains upon the files and of record in said Court. 

! In Testimony Whereof, I hereunto subscribe mv name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 6th day of July, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on cover: No. 7481. American Security and 
Trust Company, as remaining Executor &c., Appellant, vs. 
Xorman B. Frost and Frederic X. Towers, Executors &c., 
'et al. United States Court of Appeals for the District of 
Columbia Filed Jul 26 1939 Joseph W. Stewart, Clerk. 




IX THK 


WLnittb States Court of Appeals! 

FOR THK DISTRICT OF COLUMBIA. 


()(*tol k* i* Ten it. H >.’>{*. 


X o. 1 4S1. 


AMERICAN SECURITY AND TRUST COMPANY, 
ONE OF THE EXECUTORS AND TRUSTEES 
UNDER THE WILL OF MARY H. LINCOLN, 
DECEASED. APPELLANT, 


NORMAN B. FROST AND FREDERIC X. TOW¬ 
ERS, TWO OF THE EXECiUTORS UNDER 
SAID WILL. ET AL., APPELLEES. 

- ! 

BRIEF FOR APPELLANT. 


FREDERIC I). MeKEXXEY 
JOHX S. FLAXXERV. 

(}. ROWDOIXI CEAIGIilLL. 
JOHX E. LARSOX. 
Attorneys />[/• Appellant. 


Press ok Byron S. Adams. Washington, D. 








SUBJECT INDEX 


Page 

JURISDICTIONAL STATEMENT . 1 

STATEMENT OF THE CASE. 2 

The Will. 3 

Short Description of Source and Character of 
Property Involved in this Proceeding. 6 

Synopsis of Answers of Defendants. 8 

Position of the Corporate Executor and Trustee 9 

Proceedings Before Special Master. 11 

Objections to Report of Special Master. 12 

Findings of Fact, Conclusions of Law and De¬ 
cree of Lower Court. 12 

STATEMENT OF POINTS . 13 

SUMMARY OF ARGUMENT. 14 

ARGUMENT . 17 

I. Stock Dividend Constitutes Corpus. 17 

Importance of This Question in the Admin¬ 
istration of the Trust. 17 

This Was a Genuine Stock Dividend. 18 

Massachusetts Rule in Force in This District 19 

Intention of Testatrix as to Stock Dividends 20 

II. The “Slocum Fund” Constitutes Corpus_ 26 

The Slocum Case . 27 

III. Power Conferred Upon Executors and Trus¬ 

tees by Will is Discretionary and Can Not Be 
Exercised Contrary to Law. 32 


















11 


Index Continued. 


Page 


Courts Do Not Favor Constructions that Con¬ 
fer Upon Executors or Trustees Absolute 
Powers . 40 

“Discretion” Implies Absence of Established 
Rule . 41 

If Discretion Exists, It Must Be Exercised Ac¬ 
cording to Law. 42 

CASES CITED BY LOWER COURT IN CON¬ 
CLUSIONS OF LAW AS BASIS FOR ITS 
FINDING AS TO SCOPE OF POWER.... 43 

CONCLUSION . 45 


AUTHORITIES 

Act of Dec. 23,1913, C. 6, Sec. 8, 3S Stat. 258, Sec. 

35, Title 12, U. S. C. A. 18 

Act of March 9,1933, C. 1, Sec. 304, 48 Stat. 6, Sec. 

51d, Title 12, U. S. C. A. 18 

American Board of Commissioners of Foreign 

Missions v. Ferry, Ex’r., 15 F. 696 .40, 43, 45 

Bishop v. Bishop, SI Conn. 509, 71 A. 583. 24 

Buchanan v. National Savings & Trust Co., 57 

App. D. C. 386, 23 F. (2d) 994 .15, 24 

Chase Bank v. Chicago Title & Trust Co., 279 

N. Y. S. 327, 155 Misc. 61. 43 

Coleman v. Connolly, 242 Ill. 574, 90 N. E. 278_ 16 

D. C. Code, Title 18, Section 26. 2 

D. C. Code, Title 18, Section 41. 2 

D. C. Code, Title 18, Section 44. 2 

D. C. Code, Title 18, Section 101. 2 

D’Ooge v. Leeds, 176 Mass. 558, 57 N. E. 1025_ 20 

Dumaine v. Dumaine, (Mass. 1938) 16 N. E. (2d) 

625, 118 A. L. R, 834 . 43 

Eisner v. Macomber, 252 U. S. 189.15, 19 

Gibbons v. Mahon, 136 U. S. 549 .15,19, 24 

Harris v. Harris, 31 Grat. 13, 16. 42 



















Index Continued. 


Page 

In re Matthews ’ Will, 255 App. Div. 80, 5 X. Y. S. 

(2d) 707, affirmed in 279 N. Y. 732, IS X. E. 

(2d) 683 . 36 

In re Simmon’s Estate, 254 Pa. 231, 98 A. 871_ 16 

In re Talbot’s Will, 9 X. Y. S. (2d) 806, 170 Misc. 

138 . 95 37 

Jarrett v. High Point Trunk & Bag Co., 142 X. C. 

466, 55 S: E. 338, 339 . 42 

Lanston v. Lanston, 53 App. D. C. 340, 290 Fed. 

315..15, 19, 21 

Lovinier v. Pearce, 70 X. C. 167. 42 

Mayberry v. Carey, 268 Mass. 255, 167 X. E. 281.. 36 
Matter of Albertson, 113 X. Y. 434, 21 X. E. 117 25 

Matter of Hall, 164 X. Y. 196, 58 X. E. 11. 25 

McDonald v. Maxwell, 274 U. S. 91.15, 19 

Mielcusznv, et ux. v. Rosol, et ux., 317 Pa. 91, 176 

A. 236 . 41 

Minot v. Paine, 99 Mass. 108. 20 

Xorris v. Clinkscales, 47 S. C. 488, 25 S. E. 797, 801 42 
Perry on Trusts and Trustees, (7th Ed.) Sec. 

511a.16, 40 

Powell v. Madison Safe Deposit and Trust Co., 208 
Ind. 432, 196 X. E. 324, 101 A. L. R. 1368.... 20 

Pray v. Belt, 1 Pet. 670 . 40 

Proctor, et al. v. American Security & Trust Co., 
Executor, et al., 69 App. D. C. 70, 98 F. (2d) 

599 . 7,27 

Quinn v. Gardner, 32 F. (2d) 772. 41 

Rex v. Wilkes, 4 Burrows 2527, 2539. 42 

Rhode Island Hospital Trust Co. v. Tucker, 51 

R. I. 507,155 Atl. 661, 83 A. L. R. 1253. 24 

Rutherfurd v. American Securitv & Trust Co., 56 

App. D. C. 214,12 F. ( 2 d) 155.15, 25, 32 

Schlaudecker v. Marshall, 72 Pa. 200, 206. 42 

State v. Hultz, 106 Mo. 41,16 S. W. 940. 42 

Talladega College v. Callahan, 197 la. 556, 197 

X. W. 635 ..43, 45 

The Stvria v. Munroe, 186 U. S. 1. 41 

Towne v. Eisner, 245 TJ. S. 418.15,19 

Ubhoffi v. Brandenburg, 26 App. D. C. 3.16, 33 























IN THE 


©lutein States? Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


October Term, 1939. 


No. 7481. 


AMERICAN SECURITY AND TRUST COMPANY, 
ONE OF THE EXECUTORS AND TRUSTEES 
UNDER THE WILL OF MARY H. LINCOLN, 
DECEASED, APPELLANT, 


NORMAN B. FROST AND FREDERIC N. TOW¬ 
ERS, TWO OF THE EXECUTORS UNDER 
SAID WILL, ET AL., APPELLEES. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal by the defendant below, American 
Security and Trust Company, one of the three Execu¬ 
tors and Trustees under the will of Mary H. Lincoln, 
deceased, from a Final Decree of the District Court of 
the United States for the District of Columbia, constru¬ 
ing the will and directing the distribution, as income, 
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to the life beneficiaries named in the will, of a stock 
dividend of 500 shares of the common stock of the Con- 
tinental-Illinois National Bank and Trust Company 
of Chicago, Illinois, received by the estate during the 
period of administration, and a fund of $3S,01S.84, rep¬ 
resenting earnings during the same period on the noil- 
residuary portion of the estate (R. 122-123). 

The bill of complaint to construe the will was filed in 
the equity branch of the Court below on April 29, 1938, 
(R. pp. 1-9), prior to the adoption of the new Rules of 
Civil Procedure for the District Courts of the United 
States, and the jurisdiction of the lower Court over 
the controversy is not disputed: 

Sections 41, 44 and 101, Title 18, D. C. Code. 

The jurisdiction of this Court to review the lower 
Court’s final decree is also undisputed: 

Section 26, Title 18, D. C. Code. 


STATEMENT OF THE CASE. 

The bill of complaint filed in the Court below by 
Norman B. Frost and Frederic N. Towers, the indi¬ 
vidual Executors and Trustees under the Will of Marv 
H. Lincoln, deceased, asked for the construction of 
decedent’s will and instructions to the Executors and 
Trustees with respect to the distribution to be made of 

(1) A stock dividend of 500 shares of the com¬ 
mon stock of the Continental-Illinois National 
Bank and Trust Company of Chicago, Illinois, 
received by the Executors during the period of ad¬ 
ministration, and 

(2) Certain earnings aggregating $38,01S.84 also 
received by the Executors during the period of ad- 
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ministration on that portion of the Estate which 
was sold for the purpose of raising funds to pay 
debts, funeral expenses, Federal Estate and state 
inheritance taxes, legacies, Executors’ commis¬ 
sions, counsel fees, miscellaneous administration 
expenses and other expenses payable from the cor¬ 
pus of the decedent’s estate. 

The defendants in the proceeding were the Ameri¬ 
can Security and Trust Company, the corporate Exec¬ 
utor and Trustee under the will of said decedent, the 
appellant herein; the two children and three grand¬ 
children of the testatrix who are named as life bene¬ 
ficiaries under the trust created by the residuary pro¬ 
visions of said will, and the three contingent remain¬ 
dermen, namely, the First Church of Christ Scientist, 
in Boston, Massachusetts, The American National Red 
Cross and Iowa Wesleyan College. (R. 1-9) 

Mary H. Lincoln, widow of Robert Todd Lincoln, 
died testate in the District of Columbia on March 31, 
1937. Her last will and testament, executed De¬ 
cember 30, 1935, was duly admitted to probate and 
record in the Probate Branch of the District Court of 
the United States for the District of Columbia on 
April 30, 1937 (R. 40). 

The Will. 

By Items First to Sixth, inclusive, of her will, the 
testatrix disposed of her real estate and her tangible 
personal property, and also provided for payment of 
tw’o legacies in the sum of $2,000 each (R. 10-11). 

Item Seventh provides: 

“Seventh: All the rest, residue and remain¬ 
der of my estate of every kind whatsoever and 
wrheresoever situate I give, devise and bequeath 
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unto my trustees hereinafter named, their sur¬ 
vivors or survivor and successors or successor, 
In Trust, Nevertheless, to invest and reinvest 
the principal and collect the income thereof and 
out of the gross income to pay all taxes and other 
legal charges and expenses attending the execu¬ 
tion of the trust; and out of the net income to 
make the following payments, at convenient and 
regular intervals;—” (R. 11). (Then follow sub- 
paragraphs “A”, “B” and “C” which provide 
for the payment out of “net income’- of certain 
annuities, followed by paragraphs “D” and “E” 
which provide for the payment of the balance of 
the “net income” to the children and grandchil¬ 
dren of the testatrix and issue of grandchildren) 
(R. 11-13). 

Item Seventh also contains spendthrift trust provi¬ 
sions affecting all of the “income” payable there¬ 
under (R. 13). 

By Item Eighth, testatrix directs the trustees to hold 
“the principal of my residuary estate intact” for the 
purposes of paying the income and annuities for which 
provision is made in paragraph Seventh, and upon 
the death of the survivor of her two daughters, to pay 
to each of her grandchildren $100,000 in cash, and “to 
hold the balance of my (her) residuary estate intact” 
for 21 years after the death of the survivor of her chil¬ 
dren and grandchildren, then to divide and distribute 
her “residuary Estate,” per stirpes, to the issue and 
descendants of the grandchildren (R. 13). 

Item Ninth provides for distribution to the daugh¬ 
ters of the testatrix, or either of them, upon the death 
during their lifetime of the grandchildren, without 
issue or descendants. Upon ultimate failure of issue 
and descendants of grandchildren subsequent to the 
death of the testatrix’ daughters, and prior to time 
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fixed for distribution, distribution is directed to be 
made of the “entire residuary estate,” in equal 
shares, to the defendants, The First Church of Christ 
Scientist, in Boston, Massachusetts, The American Na¬ 
tional Red Cross, and Iowa Wesleyan College (R. 14). 

The foregoing Items of the ’will govern the character 
of estate payable to the beneficiaries. 

Item Tenth appoints the appellees herein and this 
appellant executors and trustees (R. 14). 

Item Eleventh, which measures the scope of the au¬ 
thority conferred upon the Executors and Trustees, 
provides: 

“For the purpose of carrying out the provi¬ 
sions of this my will, I give unto my executors and 
trustees from time to time acting the following au¬ 
thority and powers, not intending, however, by 
the giving of specific powers to limit those of a 
general nature: 

“To retain as part of the principal of the trust 
estate hereby created any shares of stock or bonds 
or other investments of which I may be pos¬ 
sessed at the time of my demise; to decide finally 
any question that may arise as to what constitutes 
income and what principal,—it being my wish, 
however, that whenever feasible their decision be 
in favor of the life-beneficiaries named herein; 

and then follows the granting to the Executors and 
Trustees of the usual powers of sale, the power to 
employ plaintiffs as counsel, and to fix commissions 
and attorneys’ fees at certain specified rates (R. 15). 


6 


' Short Description of Source and Character of Property 
Involved in This Proceeding. 

On February 3, 193S, during the period of adminis¬ 
tration, the Executors received a stock dividend of 
500 shares of the common stock of the Continental- 
Illinois National Bank and Trust Company of Chi¬ 
cago, Illinois, being a dividend of *25 per cent upon 
2,000 shares of the stock of that company held by the 
estate (R. 61). Under its Articles of Association, the 
Bank was required to retire its preferred stock out of 
net earnings, and as the preferred stock was retired, 
to issue common stock in lieu thereof (R. 84-90, 120). 
On January 14, 1938, the Directors of the Bank, in 
accordance with its Articles of Association and under 
the direction of the Comptroller of the Currency, 
voted to retire on February 1, 1938, preferred stock 
of the par value of $10,000,000 held by the Reconstruc¬ 
tion Finance Corporation, and simultaneously to issue 
and distribute pro rata to common shareholders of 
record as of that date, as a stock dividend of 25 per 
cent., new common shares in the aggregate par value of 
$10,000,000. The retirement of this p refer red stock 
and the issuance of the 25 per cent common stock 
dividend reduced the outstanding preferred stock from 
$35,000,000 to $25,000,000 and increased the total com¬ 
mon stock from $40,000,000 to $50,000,000. The stock 
dividend of 500 shares of the Bank received by the 
Executors represented the pro rata share of the estate 
in the total stock dividend thus declared (R. 17-21, 
119-120). 

The gross personal estate of the decedent aggre¬ 
gated approximately $3,300,000. The funeral ex¬ 
penses, debts, legacies, taxes and administration ex¬ 
penses amounted to approximately $1,040,000, and as 
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the cash assets of the estate aggregated only $210,- 
159.70, it became necessary for the Executors to sell 
during the course of administration securities which 
yielded an additional $835,715.28. 

In view of the pendency of the case of Proctor , et al., 
v. American Security and Trust Company, Executor, 
et al., 69 App. D. C. 70, 98 F. (2d) 599, known as the 
Slocum case, hereinafter more fully discussed (R. 59, 
63, 119), the Executors, shortly after the death of 
testatrix, decided to retain one-third of the net in¬ 
come from the gross estate in a special reserve fund 
because they estimated that approximately one-third 
of the gross personal estate would be required to 
satisfy the payment of debts, taxes, administration ex¬ 
penses, Executors’ commission's and attorneys’ fees 
(R. 63). At the end of the administration period it 
was found that the exact earnings amounted to $38,- 
018.84 on that portion of the gross estate used to pay 
the debts and expenses above described. 

On February 24, 1938, the individual Executors and 
Trustees notified the corporate Executor and Trustee 
by letter (R. 70-71), that they had finally decided that 
the stock dividend of 500 shares of the common stock 
of the Continental-Illinois National Bank and Trust 
Company and the earnings during the period of ad¬ 
ministration on the so-called non-residuary portion of 
the estate amounting to $38,018.S4, constituted true 
income distributable to the life beneficiaries, but the 
individual Executors and Trustees stated, in their let¬ 
ter, that they were “not willing, however, to take the 
responsibility of making distribution without asking 
the Court for instructions.” The corporate Executor 
and Trustee (appellant) did not concur in the deci¬ 
sion of the individual Executors and Trustees (ap- 
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pellees), but decided that the stock dividend and the 
fund of $38,01S.S4 constituted a part of the corpus of 
the trust created under Items Seventh, Eighth and 
Ninth of the Will of Mary H. Lincoln, deceased (R. 
115-116). Thereupon, the individual Executors and 
Trustees instituted this proceeding. 

Synopsis of Answers of Defendants. 

The following answers to the bill of complaint set 
forth the views of the five life beneficiaries, the three 
contingent remaindermen and the corporate Execu¬ 
tor and Trustee: 

The life beneficiaries filed answers concurring in 
the views of the individual Executors and Trustees 
(R. 21-27). One of the life beneficiaries, Mary Lincoln 
Isham, a daughter of testatrix, died on November 21, 
1938, and the United States Trust Company of New 
York, as ancillary executor under her will, was substi¬ 
tuted as a party defendant in her place and stead (R. 
117-118). 

The American National Red Cross filed its answer, 
neither admitting nor den\^?he allegations of fact 
contained in the bill, but leaving plaintiffs to strict 
proof of such thereof “as may be material to the de¬ 
termination of the issues” (R. 33-34). 

The First Church of Christ Scientist, in Boston, 
Massachusetts, was non-committal as to the distribu¬ 
tion of the nonresiduary income but “made no objec¬ 
tion” to the distribution of the stock dividend as in¬ 
come (R. 27-30). 

The answer of the Iowa Wesleyan College admitted 
all of the allegations of the bill and consented to the 
entry of such orders and decrees as the Court deemed 
just and proper (R. 35). 
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Position of the Corporate Executor and Trustee. 

The answer of the corporate Executor and Trustee 
to the bill of complaint was filed on June 7, 1938, and 
with respect to the fund of $38,018.84, paragraphs 
XII and XIII thereof recited: 

“This defendant is advised by counsel and 
therefore avers that there is no statute or deci¬ 
sion in force in the District of Columbia which is 
directly controlling on the question of the disposi¬ 
tion which should be made under the Will of Mary 
H. Lincoln, Deceased, of the aforesaid fund of 
approximately $37,500.00, described in above 
Paragraph X, and if the Court should decide that 
this Defendant has any discretion in the disposi¬ 
tion to be made of said fund, it desires to exercise 
said discretion in favor of the life beneficiaries, 
as it believes that such action on its part will be 
in accord with the intentions expressed by the 
Testatrix in her Will.’’ (R. 32) 

On June 13, 1938, six days after the filing of the 
answer, this Court announced its decision in the 
Slocum case, which had been argued on May 17, 1938. 

Immediately upon the announcement of the Slocum 
decision, counsel for the corporate Executor and Trus¬ 
tee took the position that that case, which will be con¬ 
sidered more in detail in a subsequent portion of this 
brief, laid down a rule of law for the guidance of 
Executors and Trustees in all local administration 
cases, to the effect that unless intent is expressly 
shown or the fund is expressly disposed of by the will , 
earnings during administration on that portion 
of the estate used to pay debts, administration ex¬ 
penses and legacies of the same character as the fund 
here in dispute, fall into and become a part of the 
clear residue of the estate and constitute a portion 


10 


of the corpus of any trust created by the residuary 
provisions of the will; that the will of Mary H. Lin¬ 
coln did not expressly award the so-called “Slocum 
fund” to the life beneficiaries, and that, therefore, 
the rule of law announced in the Slocum case should 
control the disposition of the fund. 

In order to have its answer truly reflect the position 
of the corporate Executor and Trustee, this defen¬ 
dant, with leave of Court, filed an amended answer, 
in which the above quoted portion of Paragraphs XII 
and XIII was changed to read as follows: 

“XII and XIII. Answering Paragraphs XII 
and XIII of the bill of complaint, this defendant 
is advised by counsel, and therefore avers, that 
the decision in the case of Proctor, et al., v. Amer¬ 
ican Security and Trust Company, Executors, 
etc., et al„ 69 App. D. C. 70, 98 F. (2d) 599, is di¬ 
rectly controlling on the question of the disposi¬ 
tion which should be made under the Will of Mary 
H. Lincoln, deceased, of the aforesaid fund of 
approximately $37,500.00, described in the above 
Paragraph X, and that this defendant is without 
any discretion in the disposition to be made of 
said fund. If the Court should decide, however, 
that the case of Proctor, et al., v. American Secur¬ 
ity and Trust Company, Executors, etc., et al., 
supra, is not controlling, and that the disposition 
to be made of said fund rests solely within the dis¬ 
cretion of the Executors and Trustees named in 
said will, this defendant desires to exercise said 
discretion in favor of the life beneficiaries, as it 
is believed that such action on its part will be in 
accord with the intentions expressed by the tes¬ 
tatrix in Item Eleventh of her Will” (R. 115-116). 

Both the answer and amended answer of the cor¬ 
porate Executor and Trustee alleged that the stock 
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dividend constituted corpus, to be held and adminis¬ 
tered as a part of the principal of the trust created 
under decedent’s will (R. 32, 116). 

Proceedings Before Special Master. 

On July 5, 1938, the cause was referred to Theodore 
Cogswell, as Special Master, with directions to hold 
hearings and report his findings of fact and conclu¬ 
sions of law to the Court for such revision or approval 
“as the Court may deem proper and required by 
law” (R. 37-38). 

Hearings wore held before the Special Master and 
on April 3, 1939, he filed his report, accompanied by 
a transcript of the evidence and original exhibits (R. 
37-56). Briefly stated, the Special Master reported 
as follows: 

1. That the stock dividend constituted a part of 
the corpus of the trust created by the will. “Since 
the Will of Mary H. Lincoln does not expressly or 
impliedly mention or direct the payment of stock 
dividenels to the life beneficiaries, but merely di¬ 
rects that ‘income’ shall be paid to the life bene¬ 
ficiaries, the word ‘income’ must be defined in the 
light of the decisions of our Court of Appeals, the 
Supreme Court of the United States and Courts 
in numerous other jurisdictions where the so- 
called Massachusetts rule with respect to payment 
of stock dividends is in effect, and so interpreted, 
the word cannot be held to include stock divi¬ 
dends. 

“The discretionary powers given the executors 
and trustees under paragraph ‘Eleventh’ of the 
will can be exercised by them only in doubtful 
cases where there is a conflict in the legal deci¬ 
sions applicable in this jurisdiction. There is no 
conflict as to the disposition of stock dividends; it 
is not open to question” (R. 51); 
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2. That with respect to the fund of $38,018.84, 
Item Eleventh of decedent’s will “constitutes 
such an intention on the part of the testatrix in 
favor of her life beneficiaries and against the re¬ 
maindermen as to take the question out of the 
operation of the rule as set forth in the Slocum 
case,” and that the fund constitutes income (R. 
50). 

Objections to Report of Special Master. 

Objections were filed by the individual executors 
and trustees and by the life beneficiaries to that part 
of the Special Master’s Report which held that the 
stock dividend constituted corpus (R. 102, 105), and 
the corporate executor and trustee filed objections to 
that portion of the Report which held that the fund of 
$38,018.84 constituted income distributable to the life 
beneficiaries (R. 99). 

Findings of Fact, Conclusions of Law and Decree of 

Lower Court. 

The objections to the Special Master’s Report were 
orally argued before the Court below and on June 7, 
1939, the Court entered its Findings of Fact, Conclu¬ 
sions of Law and Decree (R. 118-123). 

Briefly, the Court sustained the objections of the 
individual executors and life beneficiaries to the Re¬ 
port of the Special Master and overruled the objec¬ 
tions of the corporate executor and trustee. In so 
doing, the Court held: 

1. The power conferred upon the Executors 
and Trustees under Item Eleventh of the will au¬ 
thorizes them to determine that the stock dividend 
and the fund of $38,018.84 are income; 
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2. Two of the Executors and Trustees having 
decided finally that the stock dividend is income, 
although the corporate executor and trustee had 
decided it was corpus, the stock dividend should 
be distributed to the life beneficiaries, as such dis¬ 
tribution “will, beyond reasonable doubt, carry 
into effect the intention of the testatrix as ex¬ 
pressed in her Will” (R. 122-123). 

From the above decree, appellant noted an appeal 
to this Court (R. 123) and assigned the errors set 
forth in the Record (R. 124). 


STATEMENT OF POINTS. 

As more fully stated below in the course of argu¬ 
ment, the lower Court erred: 

I. In failing to find that the stock dividend of 500 
shares of the common stock of the Continental-Illinois 
National Bank and Trust Company of Chicago, Illi¬ 
nois, received by the Executors during the period of 
administration, constituted a part of the corpus of said 
trust estate; 

II. In failing to find that the fund of $38,018.84, rep¬ 
resenting earnings on the non-residuarv portion of the 
decedent’s estate during the period of administration, 
likewise constituted a part of the corpus of the trust 
created under Paragraphs Seventh, Eighth and Ninth 
of the will of Mary H. Lincoln, deceased. 

III. In failing to hold that the power conferred upon 
the Executors and Trustees by Item Eleventh of the 
Will is merely discretionary and cannot be exercised 
contrary to settled rules of law. 
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SUMMARY OF ARGUMENT. 

f 

The stock dividend of 500 shares of stock of the Con- 

i 

tinental-Ulinois National Bank and Trust Company of 
Chicago, Illinois, and the fund of $38,018.84 earned 
during the period of administration on that portion 
of the estate of Mary H. Lincoln sold to pay debts, lega¬ 
cies, taxes, and administration expenses, constitute a 
part of the corpus of the trust created under Items 
Seventh, Eighth and Ninth of her will. 

The Executors and Trustees, or the individual 
Executors and Trustees over the objection of the cor¬ 
porate Executor and Trustee, do not possess authority 
and power under Item Eleventh of the will to dis¬ 
tribute the stock dividend and the fund of $38,018.84 
to the life beneficiaries named in the will. The powers 
therein conferred upon the Executors and Trustees to 
decide finally any question that may arise as to what 
constitutes income and what principal, are merely dis¬ 
cretionary and the Executors and Trustees can exer¬ 
cise such discretionary powers only in doubtful cases 
where there is a conflict in the legal decisions ap¬ 
plicable in this jurisdiction, or where there is no stat¬ 
ute or decision which is directly controlling as to 
whether a particular asset of the estate constitutes 
corpus or income, or where the circumstances under 
which the dividend was declared leave it doubtful 
whether it was a genuine stock dividend. 

There is no conflict in the decisions applicable in 
this jurisdiction with respect to the appropriate dis¬ 
position to be made of the stock dividend of 500 shares 
of the common stock of the Continental-Illinois Na¬ 
tional Bank and Trust Company. The Executors and 
Trustees, therefore, must follow and are bound by 
the decisions announced by the Supreme Court of the 
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United States and the Court of Appeals of the District 
of Columbia, that such stock dividend constituted cor¬ 
pus and not income, and the directions contained in the 
will of the testatrix to pay over the “net income” to 
the life beneficiaries exclude stock dividends: 

Lanston v. Lanston, 53 App. D. C. 340, 290 Fed. 
315; 

Gibbons v. Mahon, 136 U. S. 549; 

McDonald v. Maxwell, 274 U. S. 91; 

Eisner v. Macomber, 252 U. S. 189; 

Toiune v. Eisner, 245 U. S. 418; 

Buchanan v. National Savings and Trust Corn- 
pang, 57 App. D. C. 386, 23 F. ((2d) 994; 

Rutherfurd v. American Security and Trust 
Company , 56 App. D. C. 214, 12 F. (2d) 155. 

There is no conflict in the decisions applicable in 
this jurisdiction with respect to the proper disposition 
to be made of the fund of $38,018.84. The Executors 
and Trustees, therefore, must follow and are bound by 
the decision announced in the case of Proctor, et al. v. 
American Security and Trust Company, Executor, 
et al., supra. 

The directions contained in Items Seventh, Eighth 
and Ninth of the will to pay net income from the trust 
created out of the rest, residue and remainder of the 
decedent’s estate, evidenced a clear intention upon the 
part of the testatrix, under the decisions hereinbefore 
cited, to retain the stock dividend and the fund of 
$38,018.84 as a part of the corpus of the trust created 
under said Items of the will, and the power and au¬ 
thority conferred upon the Executors and Trustees 
under Item Eleventh can not be used to override the 
clear intention expressed in other provisions of the 
will, or to override the above mentioned rules of law 
applicable in this jurisdiction. 


16 


The individual Executors and Trustees, over the ob¬ 
jection of the corporate Executor and Trustee, do not 
possess power or authority to distribute the stock divi¬ 
dend and the fund of $38,018.84 to the life bene¬ 
ficiaries, and the matter having been submitted to the 
Court for decision, the Court must base its decision 
upon the foregoing applicable decisions in force in this 
jurisdiction and hold that the stock dividend and the 
fund constitute corpus: 

Ubhoff v. Brandenburg, 26 App. D. C. 3; 

Perry on Trusts and Trustees, (7th Ed.) Sec. 

511a * 

Coleman v. Connolly, 242 HI. 574, 90 X. E. 27S; 

In re Simmon*$ Estate, 254 Pa. 231, 98 A. 871. 
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ARGUMENT. 

I. 

STOCK DIVIDEND CONSTITUTES CORPUS. 

Importance of This Question in the Administration 

of the Trust. 

The importance to the Estate of a proper determi¬ 
nation of the application to be made of stock dividends 
may be appreciated when the following facts are con¬ 
sidered : 

This particular stock dividend had a value, when re¬ 
ceived, of $64,800 (R. 65); 

The Articles of Association of the Bank, as amended 
January 8,1937, and in effect when this stock dividend 
was received by the estate, provide for the periodical 
retirement of the remaining $25,000,000 par value of 
preferred stock and the mandatory issuance of 
$25,000,000 of common stock in lieu thereof (R. 84-98). 
As the total amount of common stock now is 
$50,000,000, the retirement of all of this preferred 
stock will result in the declaration of a 50 per cent 
common stock dividend, of which the estate will be en¬ 
titled to receive 1250 shares. If such additional stock 
dividends have only the same market value as the 500 
shares, they will be worth $162,000. 

As the stock holdings of the estate in other com¬ 
panies are large and the trust will be of long duration 
(as long as the rules against perpetuities and re¬ 
straints on alienation permit), it is fair to assume that 
some of those companies will declare stock dividends, 
all of which, if the decree below’ is affirmed, will be 
distributed to the life beneficiaries. The individual 
executors and trustees may say that their decision 
would not always be in favor of the life beneficiaries, 
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but it is difficult to imagine the declaration of any 
stock dividend that is more genuinely corpus than 
this one. 

This was a Genuine Stock Dividend. 

On December 20, 1933, the Continental Illinois Bank 
and Trust Company, of Chicago, Illinois, a State bank, 
voted to convert itself into a National Banking Asso¬ 
ciation, and to assume the name Continental-Illinois 
National Bank and Trust Company, under Section 
5154, R. S. U. S., (Act of Dec. 23, 1913, c. 6, Sec. 8, 38 
Stat. 258, Sec. 35, Title 12, U. S. C. A.), with $50,000,000 
par value of preferred stock and $25,000,000 par value 
of common stock (R. 72-73). 

The Articles of Association, which were adopted 
with the approval of the Comptroller of the Currency, 
contained elaborate provisions for the retirement of 
the preferred stock, all of which had been purchased 
by the Reconstruction Finance Corporation (R. 18), 
to supply funds needed for capital purposes in con¬ 
nection with the reorganization of the Bank (Act of 
Mar. 9,1933, c. 1, Sec. 304, 48 Stat. 6, Sec. 51d, Title 12, 
U. S. C. A.). 

For instance, the original Articles of Association 
provided that in order to maintain the capital stock 
at its authorized amount, as preferred stock was re¬ 
tired, new common stock must be issued in lieu thereof 
(Par. 4, Art. Fifth) (R. 74-75). 

As amended January 8, 1937, the Articles of Asso¬ 
ciation further provided (Par. 3c of Art. Fifth), (R. 
86), that $500,000 par value preferred stock must be 
retired annually and, in addition, forty per centum of 
the net profits of the Association, but not to exceed an 
additional $2,500,000 annually, should be paid into a 
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fund for the retirement of preferred stock. (Par. 6c 
of Art. Fifth), (R. 89). Thus, the Bank was required 
to pay $3,000,000 a year to provide for the retirement 
of its preferred stock. 

The obvious purpose of these requirements was to 
strengthen the financial structure of the Bank, which 
had been reorganized after the banking holiday in 
1933, and to assure the repayment to the Reconstruc¬ 
tion Finance Corporation of the amount of at least 
$35,000,000 (R. 18) advanced as a part of the capital 
of the Bank. 

The fact that the Directors of the Bank anticipated 
the requirements of the preferred stock retirement 
fund and used more of the Bank’s 1937 net profits for 
that purpose than were necessary, does not change the 
character of the dividend as a genuine stock dividend. 

The following cases clearly support appellant’s con¬ 
tentions that the stock dividend constituted a part of 
the corpus of the trust under decedent ’s will. 

Massachusetts Rule in Force in This District. 

The Supreme Court of the United States has held 
definitely and repeatedly, in the cases hereinafter cited, 
that in the District of Columbia all cash dividends 
should be treated as income and all stock dividends 
should be treated as corpus : 

Gibbons v. Malion, 136 U. S. 549, 34 L. Ed. 525; 

McDonald v. Maxwell, 274 U. S. 91; 

Lanston v. Lanston, 53 Apps. D. C. 340, 290 Fed. 
'ol5. 

The same rule is followed by the Federal Courts in 
determining what is “income” for tax purposes: 

Eisner v. Macomber, 252 U. S. 189; 

Toivne v. Eisner, 245 U. S. 418; 
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This is the so-called Massachusetts rule, which is 
also followed in England and in the States of Dela¬ 
ware, Indiana, Michigan, Missouri, Connecticut, 
Georgia, Illinois, Maine, North Carolina, Ohio, Rhode 
Island and West Virginia: 

Powell v. Madison Safe Deposit and Trust Com¬ 
pany, 20S Ind. 432,196 X. E., 324, 101 A. L. R. 
1368. 

As stated in D’Ooge v. Leeds, 176 Mass. 558, 57 
N. E. 1025: 

“The rule in Massachusetts is now well estab¬ 
lished. Everything is made to turn upon the ac¬ 
tion of the corporation. ‘A simple rule is to re¬ 
gard cash dividends, however large, as income, 
and stock dividends, however made, as capital,’ ” 
Citing Minot v. Paine, 99 Mass. 108, and other 
Massachusetts cases. 

The so-called Pennsylvania, New York and Ken- 
tucky rules, which follow a different line of reasoning, 
are not to be applied in the District of Columbia. 

Intention of Testatrix as to Stock Dividends. 

While it is true that the intention of the testatrix, 
as expressed in her will, must govern, it is the conten¬ 
tion of counsel for the corporate Executor and Trus¬ 
tee that the will of Mary H. Lincoln does not contain 
an express direction to pay the stock dividends to the 
life beneficiaries as income, but evidences a contrary 
intention, and therefore such stock dividends should 
fall into and become a part of the corpus of the trust 
estate. 

Item Seventh of the will directs the Trustees to in¬ 
vest and reinvest the principal constituting the rest, 
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residue and remainder of the estate of the testatrix, 
and to collect the “income ’’ thereof, and out of the 
“gross income to pay all taxes and other legal charges 
and expenses attending the execution of the trust,” 
and “out of the net income" to make certain pay¬ 
ments to various annuitants and the life beneficiaries. 

By Item Eighth testatrix directs the Trustees “to 
hold the principal of my (her) residuary estate intact 
for the purposes hereinbefore expressed until the 
death of the survivor of my two daughters, Mary Lin¬ 
coln Isham and Jessie Lincoln Randolph.” 

From an examination of the entire will, and particu¬ 
larly the above provisions to which specific reference 
has been made, it is apparent that the only expressions 
used by the testatrix in speaking of income are the 
words “income,” “gross income” and “net income.” 

In Lanston v. Lanston, 53 App. D. C. 340, 290 Fed. 
315, the Court had under consideration the provisions 
of the will of Tolbert Lanston, duly probated in the 
Court below, reading as follows: 

“To take, have and hold the same, invest the 
same, and from time to time reinvest and keep 
the same invested, and the net income arising 
therefrom to pay over to my said son, Aubrey 
Lanston, for and during his natural life.” (Italics 
ours) 

The case turned upon the issue of whether or not 
certain stock dividends, declared on the stock of the 
Columbia Hotel Company, constituted income under 
the will. In holding that the stock dividends consti¬ 
tuted corpus and not income, the Court said: 

“It is conceded that there are two different 
rules relating to this question, one known as the 
Pennsylvania or American rule, and the other 
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as the Massachusetts rule. Under the former, if 
applicable, the appellant’s contention would doubt¬ 
less be upheld. In re Estate of Heaton, 89 Vt. 
550, 96 Atl. 21, L. R. A. 1916D, 201, and cases 
cited; Coudon v. Updegraf, 117 Md. 71, 83 Atl. 
145. If the Massachusetts rule be applicable, the 
stock dividends are not income to be turned over 
to the life tenant. 

“In Gibbons v. Mahon, 5 App. D. 0. (4 Mackey) 
130, 54 Am. Rep. 262, and 136 U. S. 549, 10 Sup. 
Ct. 1057, 34 L. Ed. 525, a similar question was 
under consideration, and therein it was held that 
stock dividends were not to be regarded as in¬ 
come payable to the life tenant, but were a part 
of the principal of the estate, to be held for the 
benefit of the remainderman, the cash dividends 
received thereon, however, to be paid to the life 
tenant. 

“It is unnecessary to review the decisions oi 

m 

to quote extensively therefrom. The Massachu¬ 
setts rule rests primarily upon the principle that, 
when acting in good faith, a corporation is 
clothed with power to treat its gains and profits 
from time to time as income, to be distributed in 
the form of cash dividends to its stockholders, or 
as an addition to its capital, to be apportioned 
among them, and for which stock dividends are 
issued to them and that the action of the cor¬ 
poration itself with reference to such gains and 
profits is determinative of the question as to 
whether, as between the tenant for life and the 
remainderman, they shall be regarded as income, 
payable to the former, or as a part of the corpus 
of the fund, to be held for the latter. 

“It is obvious that if the stock dividends be 
regarded as income, and so turned over to the 
life tenant, he becomes a stockholder in the cor¬ 
poration, and the proportionate share of the cor¬ 
pus of the estate held for the remainderman is 
correspondingly diminished. In the case of Gib- 



23 


bons v. Mahon, the Supreme Court said respect¬ 
ing the interpretation of a will, as between a life 
tenant and remainderman: 

“ ‘In ascertaining the rights of such persons, 
the intention of the testator, so far as mani¬ 
fested by him, must of course control; but when 
he has given no special direction upon the ques¬ 
tion as to what shall be considered principal and 
what income, he must be presumed to have had 
in view the lawful power of the corporation 
over the use and apportionment of its earn¬ 
ings, and to have intended that the determina¬ 
tion of that question should depend upon the 
regular action of the corporation with regard 
to all its shares.’ 

“The views of the Supreme Court in the case 
of Gibbons v. Mahon, as controlling the issue 
here, have been considered and in principle re¬ 
affirmed. Towne v. Eisner, 245 U. S. 418, 3S Sup. 
Ct. 158, 62 L. Ed. 372, L. R. A. 191SD, 254; Pea¬ 
body v. Eisner, 247 U. S. 347, 38 Sup. Ct. 546, 62 
L. Ed. 1152; Lynch v. Hornby, 247 U. S. 339, 38 
Sup. Ct. 543, 62 L. Ed. 1149; Eisner v. Maeomber, 
252 U. S. 189, 40 Sup. Ct. 189, 64 L. Ed. 521, 9 
A. L. R. 1570. 

“We find nothing in the will of Tolbert Lanston 
that indicates any intention on his part that the 
provision for the benefit of his son, Aubrey, 
should be interpreted as giving to him the stock 
dividends in question, and hence the appellant 
takes no interest therein under the decree below, 
and is not entitled thereto.” 

Although the will of Tolbert Lanston directed the 
payment of net income to his son, the Court said that 
it found no expression in the will which could be in¬ 
terpreted as giving the son the stock dividends in 
question. 
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Numerous decisions follow the determination an¬ 
nounced in Gibbons v. Mahon, supra, and Lanston v. 
Lanston, supra, but reference is made to only the fol¬ 
lowing cases which express a similar view. 

In Bishop v. Bishop, 81 Conn. 509, 71 A. 583, the 
Court held that by the use, in her will, of the words 
“income”, “income and profit”, “net income, profit 
and interest” and “net amount of increase, income, 
profits and interest”, the testatrix merely intended to 
comprehend income as distinguished from principal. 
It was, therefore, necessary for the Court in that case, 
as in most cases, to determine the respective rights of 
life tenant and remaindermen without aid from the 
language of the will. 

In Bhodt' Island Hospital Trust Company v. Tucker, 
51 R. I. 507, 155 Atl. 661, S3 A. L. R. 1253, the Court 
held that stock dividends, including those declared by 
corporations which pay no cash dividends, but dis¬ 
tribute to stockholders, at regular intervals, shares of 
stock issued against capitalized surplus earned after 
the creation of the trust, are capital to be held for 
the ultimate benefit of the remaindermen, and not in¬ 
come, under a will directing payment of the “income” 
of the residuary estate. 

Since the will of Mary H. Lincoln speaks of “in¬ 
come”, and the Courts of this and other jurisdictions 
have held that the word “income” does not include 
stock dividends, the stock dividend in question belongs 
to the corpus of the estate. 

Paraphrasing the language contained in the case 
of Buchanan v. National Savings and Trust Company, 
57 App. D. C. 386, 23 F. (2d) 994, the testatrix was a 
resident of the District of Columbia and, in writing her 
will, is presumed to have been familiar with the laws 
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of this jurisdiction and, as stated in Rutherfurd v. 
American Security and Trust Company, supra, to have 
intended that such law should govern in the interpre¬ 
tation of the language of her will. 

The foregoing cases furnish ample authority for the 
proposition that under the rules in force in this Dis¬ 
trict, stock dividends constitute corpus unless the will 
expressly provides otherwise. The will shows upon its 
face that it was drawn by counsel learned in the 
law and presumably familiar with our decisions. Un¬ 
der the circumstances, it is fair to assume that had 
the testatrix intended that stock dividends should be 
distributed to the life beneficiaries, the will would have 
contained an express provision to that effect. "When 
the will was executed, testatrix and her counsel cer¬ 
tainly knew that stock dividends might be received 
during the period of the trust. In the absence of an 
express provision, we have a right to assume that the 
testatrix meant what she said and used the word “in¬ 
come” in its accepted sense. As stated In re Talbot’s 
Will, 9 N. Y. S. (2d) 806, 170 Misc. 138: “The will 
being the work of a competent draftsman, the provi¬ 
sions of it are to be given their strict legal connota¬ 
tion.” Appellees now seek to amend the will to read, 
“income, including stock dividends.” 

Furthermore, the distribution to the life beneficiaries 
of large sums in the nature of stock dividends would 
seem to be inconsistent with the intention of the tes¬ 
tatrix as expressed in the spendthrift trust provision 
of her will. 

This Court should not permit an invasion of the 
corpus of the trust in the absence of <r words of the 
most unmistakable import”: Matter of Albertson, 113 
N. Y. 434, 21 N. E. 117; Matter of Hall, 164 N. Y. 196, 
58 N. E. 11. 
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If the decree below is affirmed, there will be at least 
the following destruction of the corpus of the trust: 

Stock dividend of 500 shares 64,800.00 

Additional stock dividend of 
1250 shares 162,000.00 

Slocum fund 38,018.84 

Total $264,818.84 

n. 

' THE “SLOCUM FUND” CONSTITUTES 

CORPUS. 

Before analyzing the decision in the Slocum case, 
it is important to determine whether the testatrix ex¬ 
pressed any clear intention in her will as to the dis¬ 
position that should be made of the “Slocum Fund”. 
It is the contention of counsel for the corporate Execu¬ 
tor and Trustee that the will does not expressly award 
the Slocum fund to the life beneficiaries, but evi¬ 
dences a clear intention that it shall constitute a part 
of the corpus of the trust created under Item Seventh 
of the will. 

Items Seventh to Ninth, inclusive, are all connected 

and interwoven to carrv out the testatrix’ directions 

•> 

in reference to the disposition to be made of her 
residuary estate. 

Item Seventh and sub-items A to E, inclusive, pro¬ 
vide for the payment of annuities and income out of 
the “net income” from the trust consisting of the 
“rest, residue and remainder” of the estate of the 
decedent. 

As hereinbefore shown, Items Eighth and Ninth, 
and also Item Eleventh, which gives the Executors 
and Trustees certain discretionary powers, contain 
the expressions “my residuary estate”, “my entire 
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residuary estate”, “principal of the trust estate.” 
In addition, Item Ninth contains the following sig¬ 
nificant clause: 

“Should it become necessary hereunder to dis¬ 
tribute my residuary estate prior to the death of 
any one or more of the persons appointed in sub- 
paragraphs A, B and C of paragraph Seventh 
hereof to receive income from the trust hereby 
created,” etc. 

An examination of the entire will, and particularly 
the above mentioned clauses and the direction con¬ 
tained in Item Eighth that the Trustees shall hold 
the “principal of my residuary estate intact,” clearly 
indicates that only one trust fund was created, to con¬ 
sist of the clear residue at the completion of the ad¬ 
ministration of the estate, and not a variable residue 
to consist of the entire gross estate during adminis¬ 
tration and only the clear residue upon the completion 
of the administration proceeding. 

In other words, testatrix, in creating her trust es¬ 
tate, used the words “rest, residue and remainder” in 
their commonly accepted sense, and as defined by the 
decision of this Court in the Slocum case. 

Paragraphs Seventh, Eighth and Ninth of the will 
clearlv show the nature of the “net income” that 
should be paid to the life beneficiaries. 

The Slocum Case. 

In the case of Proctor, et al. v. American Security 
and Trust Company , Executor, et al., supra, this 
Court had under consideration the will of Stephen 
L’Hommcdieu Slocum, which provided for the pay¬ 
ment of debts, specific devises and legacies and then 
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devised and bequeathed the ‘ ‘ rest, residue and remain¬ 
der’ ’ of the estate to Trustees, to divide into equal 
shares and to pay the net income of these shares to 
several named life beneficiaries, with remainders over. 
A dispute arose as to the disposition which should be 
made of the earnings on corpus sold during the course 
of administration to pay debts, legacies and adminis¬ 
tration expenses. This Court traced the history of 
the development of the rule respecting payment of in¬ 
come to life beneficiaries under a testamentary trust, 
and showed how in the beginning nothing was paid to 
life beneficiaries until after the completion of the ad¬ 
ministration and how later the rule was liberalized to 
allow them income on the clear residue from the date 
of death. This Court then said: 

“It is the now accepted rule that, in the absence 
of controlling language in a will, the life bene¬ 
ficiary is entitled to the income of the clear resi¬ 
due, as afterwards ascertained, to be computed 

from the date of the death of testator. 

* 

##**#•** 

“There is nothing in the will to indicate that 
testator would prefer the first life beneficiaries to 
receive a larger sum during the administration of 
the estate than thereafter, or larger than that 
which subsequent life beneficiaries would receive; 
particularly when, by such increase of income dur¬ 
ing the administration of the estate, the corpus of 
the residuary trust would be diminished. There 
is nothing to indicate that such ‘windfall’ to the 
life beneficiaries, during the course of administra¬ 
tion was intended. As intent is not expressly 
shown, we will quote further from the Williamson 
Case, supra, and then view the authorities: 

“ ‘It was not the intention of the testator to 
give his wife the interest or income of his whole 
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personal estate until the debts and legacies 
should be paid, or for the term of one year, and 
then the interest upon the residuary estate after 
that time. But it was his intention to give her 
the use or income of the same residuary fund 
the capital of which was to be distributed to his 
three sons upon her death or remarriage.’ 

“It is necessary, therefore, for this court to de¬ 
termine which rule shall prevail in this jurisdic¬ 
tion. The pointed question to be answered is 
whether the life beneficiaries of the residuary 
trusts are only entitled to receive the ‘net in¬ 
come’ of such residuary trusts, as stated in the 
will, or whether, in addition to such ‘net income,’ 
they shall receive, as income, the earnings de¬ 
rived from property used to pay costs of adminis¬ 
tration, debts and legacies during the course of 
the administration of the estate. 

“We are of the opinion that the general rule is 
supported by better reason and we follow it in this 
jurisdiction. 

“We are unable to get away from the idea that 
when this testator set up these residuary trusts 
and directed that the ‘rest, residue and remainder’ 
of his estate should be transferred to such trusts 
and that the life beneficiaries thereof were to re¬ 
ceive the ‘net income’ therefrom, he meant wliat 
he said. From the earliest decisions, as ice read 
them, the ‘rest, residue and remainder’ of an es¬ 
tate meant all property not expressly disposed 
of by the will. After subtracting the costs of ad¬ 
ministration, debts, specific devises and legacies 
from the entire estate then existing, that which 
remains is the ‘rest, residue and remainder.’ 
Thereupon such property was transferred to the 
residuary trust, and it was the net income from 
such trust that such life beneficiaries were entitled 
to receive.” 
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This Court then reviewed the decisions of the Courts 
of Connecticut, Delaware, New Hampshire and New 
Jersey, in which many of the wills under discussion 
made no provisions for the payment of debts and lega¬ 
cies, and pointed out that in computing the amount of 
income to be paid during administration, only the clear 
residue was to be used. The Court also said that in 
the Slocum case the fund in dispute was not “expressly 
disposed of by the will and therefore it should be trans¬ 
ferred to the residuary trust as a part of its corpus.” 

From an analysis of the decision, it is apparent 
that this Court has laid down a rule of law, which is 
controlling in this jurisdiction, to the effect that earn¬ 
ings of the character in question should constitute a 
part of the corpus, where “intent is not expressly 
shown,” or where the fund is not “expressly disposed 
of by the will ” In arriving at this decision, this 
Court particularly stressed the fact that the will did 
hot show any intention that the corpus of the trust 
should be larger during administration than upon com¬ 
pletion of the administration proceedings, or that the 
life beneficiaries should receive income on a trust es¬ 
tate other than the one ultimately to be distributed to 
the remaindermen. As above shown, this is the situa¬ 
tion under the Lincoln will. 

As the will of Mary H. Lincoln does not contain an 
express intention that this fund should be awarded to 
the life beneficiaries, and does not expressly dispose of 
the fund in their favor, but expresses an intention 
diametrically opposed thereto, the Executors and 
Trustees are bound by the decision in the Slocum case 
and must retain the fund as a part of the corpus of 
the trust created out of the clear residue, unless the 
powers contained in Item Eleventh of the will entitle 
them to make a contrary decision. 
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The earnings on that portion of the estate sold to 
pay debts and administration expenses are not men¬ 
tioned in the will. There is no express provision dis¬ 
posing of the fund in favor of the life beneficiaries, 
but paragraphs Seventh to Ninth show that it was 
not the intention of the testatrix to include the fund in 
the income she directed to be paid to the life benefici¬ 
aries. The Court below and the Special Master con¬ 
cluded that the fund should go to the life beneficiaries 
upon the theory that Item Eleventh expresses such an 
intention, but, as hereinafter shown, it is the position 
of this defendant that resort cannot be had to Item 
Eleventh to justify such a distribution. 

Counsel submit that the express intent mentioned 
in the Slocum case does not mean intent possibly to be 
implied from the language granting discretionary 
powers, especially where other portions of the will 
negative such an implied intent. The Slocum case did 
not mean such a shadowy intent. “Expressly” means 
“exactly and unmistakably,” or “in exact language.” 

Speaking of the powers contained in Item Eleventh, 
the individual Executors and Trustees stated in their 
brief filed with the Special. Master (p. 10): 

“No final decision of the Executors or Trustees 
is required with respect to ordinary income; it is 
per se distributable to the life beneficiaries. The 
power, then, must have been intended to apply to 
‘doubtful income’;—income about which legal de¬ 
cisions are in conflict.” 

"While the decisions of Courts in other jurisdictions 
are not in harmony upon the subject of the disposi¬ 
tion to be made of a fund of this character, the Slocum 
case settled the law for this District, and the Execu¬ 
tors of and Trustees under the will of Mary H. Lin- 
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coin must administer her estate according to the rule 
announced by this Court in that case. 

It should be unnecessary to cite any authority in 
support of the proposition that the Executors and 
Trustees, in administering their trust, must follow the 
law laid down by our Courts. In the case of Ruther- 
furd v. American Security and Trust Company, 56 
Apps. D. C. 214,12 F. (2d) 155, it was held: 

“The only courts clothed with jurisdiction to 
instruct the trustee, or to construe the contro¬ 
verted provisions of the will, are the courts of 
this District, the domicile of the testatrix and the 
place where the will was made and probated and 
the trust is being administered. It is the settled 
rule that in such a situation the testatrix is pre¬ 
sumed to have had the laics of her domicile In 
mind . and hence that those laws are to guide the 
court in its interpretation of her will (Italics 
ours) 

in. 

POWER CONFERRED UPON EXECUTORS AND 
TRUSTEES BY WILL IS DISCRETIONARY 
AND CAN NOT BE EXERCISED CONTRARY 
TO LAW. 

Assuming for the sake of argument that the Execu¬ 
tors and Trustees possess the absolute power to de¬ 
cide, finally, without review by this Court, the ques¬ 
tion of the distribution to be made of the stock divi¬ 
dend and the fund of $3S,01S.S4;—as hereinbefore 
pointed out the corporate Executor and Trustee has 
not made any such decision and has not joined with 
the individual Executors and Trustees in deciding that 
the stock dividend and the fund constitute income. The 
decision of two of the three Executors and Trustees is 
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not sufficient to constitute a final determination, but 
all of the Executors and Trustees must agree: Ubhoff 
v. Brandenburg, 26 App. D. C. 3, and other cases listed 
in Summary of Argument. 

The determination of the ownership of the stock divi¬ 
dend and the fund, therefore, must depend upon the 
decision of this Court and not upon the decision of 
two of the Executors and Trustees. Furthermore, 
the two individual Executors have submitted this 
question to the Court for instructions and have stated 
their unwillingness to distribute the stock dividend and 
the fund except upon an order of Court. 

In the present case, the corporate Executor and 
Trustee is unable to concur in the decision made by its 
Co-Executors and Co-Trustees that the stock dividend 
and the $3S,01S.S4 fund constitute income. Its position 
is based upon a careful study of all of the provisions of 
the will and what it conceives to be the intention of 
the testatrix under settled rules of law as announced 
by the courts of last resort of this District. 

In the interpretation of wills, the entire instrument 
should be considered and it should be so construed as 
to give effect to all of its provisions. Constructions 
should be avoided that bring about conflicts among the 
various provisions of the will itself. 

The corporate Executor and Trustee believes that 
the decree of the lower court and the decision of the 
individual Executors and Trustees are based entirelv 
upon the grant of power contained in Item Eleventh, 
and that they ignore Items Seventh, Eighth and 
Ninth, which have been analyzed in this brief, and also 
ignore the decisions of our Courts of last resort. 

It is the view of the corporate Executor and Trus¬ 
tee that paragraph Eleventh of the will merely vests 
the Executors with discretionary powers; that if the 
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Executors and Trustees should be called upon to de¬ 
cade one of innumerable matters to arise in the course 
of the administration of the estate or trust which 
might require them to make decisions on mixed ques¬ 
tions of law and fact, where the law would be obscure 
and the facts difficult to determine, there would be 
“a twilight zone" as to which the language of Item 
Eleventh would confer upon them the power to make 
a final and binding decision, but that where, as here, 
there are well established rules of law involved and 
the language of the will is clear, the question of the 
exercise of discretion does not arise and there can be 
no room for its exercise, or, if it can be said that the 
discretionary power still exists, its exercise must fol¬ 
low and be controlled by settled rules of law. 

The individual Executors and Trustees apparently 
are in accord with this view, because they stated in 
their brief filed with the Special Master (page 10), 
that the “power * * * must have been intended to 
apply to ‘doubtful income,’—income about which legal 
decisions are in conflict,” thereby admitting that the 
power is not intended to be exercised in all cases 
where income is to be paid, or in cases where the 
settled rules of law determine the question. 

Apparently, this is also the view of the Special 
Master, in so far as the stock dividend is concerned, 
as he states in his Report (R. 51): 

“The discretionary powers given the executors 
and trustees under paragraph ‘Eleventh’ of the 
will can be exercised by them only in doubtful 
cases where there is a conflict in the legal deci¬ 
sions applicable in this jurisdiction.” 

It is submitted that the same reasoning is control¬ 
ling in so far as the $38,018.84 fund is concerned. 
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After granting power to the Executors and Trus¬ 
tees “to decide finally any question that may arise as 
to what constitutes income and what principal,” Item 
Eleventh reads: 

“it being my wish , however, that whenever fea¬ 
sible their decision be in favor of the life-bene¬ 
ficiaries.” (Italics ours.) 


Can it be said that a “question,” within the mean¬ 
ing of Item Eleventh, arises in every case of the re¬ 
ceipt by the Executors and Trustees of an asset, and 
that, thereupon, they are vested with power to dis¬ 
pose of it contrary to the language of the will con¬ 
sidered as a whole and contrary to the decisions of 
the Courts of this District? Is it not more logical 
and reasonable to believe that the word “question” 
is intended to mean a case where a “doubt” exists? 
Can a “question” arise or a “doubt” exist where 
the law is clear ? 


The language of the clause itself indicates that the 
testatrix did not intend that the power should be 
exercised arbitrarily in all cases involving principal 
and income. In that Item she merely expressed a 
wish that the life beneficiaries be favored “whenever 
feasible.” The word “feasible” has been defined to 
mean “capable of being done,” “practicable,” “pos¬ 
sible,” and “accomplishable”. Testatrix evidently in¬ 
tended that in those cases where the Executors and 
Trustees were not bound by any rule of law, or by 
other provisions of the will, but had an opportunity 
to exercise the power, the life beneficiaries were to be 
favored. The language of the paragraph, taken as a 
whole, certainly does not contain a mandate to the 
Executors and Trustees, or a grant of arbitrary and 
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absolute power which may be used in all eases involv¬ 
ing the receipt of income and corpus, irrespective of 
fixed rules of law. 

The grant of power contained in Item Eleventh is 
similar to that contained in all carefullv drawn wills 
to cover situations, as the individual Executors and 
Trustees have stated, where there is no settled rule of 
law. 

In Mayberry v. Carey , 268 Mass. 255, 167 X. E. 281, 
the Court held that the following words, which are al¬ 
most identical to Item Eleventh of the Lincoln will, 
granted discretionary powers to the Executors and 
Trustees: 

f 

“I give my executor * * * and trustee * * * 
the right to decide what is capital, what is income 
and what is net income, and whether expenses shall 
be paid from capital or income, and their decision 
shall be final.” (Italics ours) 

There was no discussion in that case, however, of the 
exercise of the discretionary power contrary to estab¬ 
lished law. 

I The two following cases are directly in point upon 
that question and fully sustain the appellant’s conten¬ 
tions that a discretionary power cannot be exercised 
contrarv to law. 

In re Matthews’ Will, 255 App. Div. 80, 5 X. Y. S. 
(2d) 707, affirmed in 279 X. Y. 732, IS X. E. (2d) 6S3, 
the Court had before it for construction the following 
clause of a will, which directed the payment to testa¬ 
tor’s widow of the “net income” from a residuary 
trust: 

“Sixth: It is my intention that the Trustee in 
the discretion of the said George E. Warren shall 
have full power to determine what part or parts 
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of the trust res shall be income and what part or 
parts shall be principal.” 

In construing the language of the will, the Court said 
(P- 712): 

“Although therein Warren is accorded full 
power to determine what part or parts of the trust 
res shall be income and what part or parts shall 
be principal, ‘he would be compelled in equity to 
exercise that power and his broad discretion in 
connection therewith in a way genuine and not 
arbitrary.’ Matter of Clark’s Will, supra, at page 
5, 9 X. E. (2d) at page 754. Therefore, he could 
not lawfully declare that to he income which was 
principal, or vice versa.” 

In re Talbot’s Will, 9 X. Y. S. (2d) 806, 170 Mise. 
138, decided on February 9, 1939, the Court had before 
it for construction the following clause of a will: 

“I authorize my Trustees to determine whether 
anv monevs, stocks or securities received bv them 
are to be considered as capital or income (except 
that stock dividends are to be treated as income) 
and whether any expenses, outgoings or other pay¬ 
ments are to be paid from capital or income, and 
to determine all questions and matters of doubt 
arising in the execution of the trusts created bv 
this mv Last Will and Testament or anv codicil 
thereto, and I declare that every such determina¬ 
tion, whether made upon a question actually 
raised or implied in the acts or proceedings of such 
Trustees, shall be conclusive and binding on all 
persons interested under this my Last Will and 
Testament or any codicil thereto.” 

In its opinion the Court said: 

“In the first paragraph of clause ‘Twelfth’ the 
trustees were given authority ‘to determine all 
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questions and matters of doubt arising in the exe¬ 
cution of the trusts.’ These words indicate what 
the testator had in mind, when in the forepart of 
the same paragraph he authorized his trustees to 
determine whether any moneys, stocks or securi¬ 
ties are to be considered as capital or income. In 
other words , we cannot assume that this testator 
intended to violate any of the settled rules of law 
in giving this authority to his trustees . but rather 
to authorize them to come to a conclusion upon 
matters of doubt, whether in the characterization 
of receipts of money, stocks or securities as capital 
or income , or in any other connection , and this de¬ 
termination by the trustees upon any question 
about which there could be reasonable doubt, ar¬ 
rived at genuinely and not arbitrarily, (Matter of 
Clark's Will. 275 X. Y. 1, 9 X. E. (2d) 753; Matter 
of Matthew’s Will, 255 App. Div. 80, 5 X. Y. S. 
(2d) 707) would be binding upon all persons inter¬ 
ested: in fact, that is just what the testator said in 
the last part of the first paragraph of clause 
‘ Twelfth This conclusion that the testator in¬ 
tended to give this power of decision to the trus¬ 
tees in matters of reasonable doubt is further for¬ 
tified by the testator’s very words wherein he de¬ 
clared ‘that every such determination, whether 
made upon a question actually raised or implied’ 
shall be conclusive and binding on all persons in¬ 
terested. 

“Clause *twelfth’ is therefore construed to make 
no change in the well settled rules of differentia¬ 
tion between principal and income; that which is 
unquestionable income continues to be such; capi¬ 
tal gains and corpus continue to be capital and the 
income now in the hands of the trustees must be 
distributed as such. But in those cases in which 
there might be an honest difference of opinion as 
to whether certain property receipts were princi¬ 
pal or income, the trustees may ‘determine’ in 
which of these categories the particular property 
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receipt belongs, which judgment must be exercised 
genuinely and not arbitrarily. If this testator had 
intended that the principal might be invaded for 
any purpose , that intent could have been very 
readily and clearly expressed, and we should not 
strain for a construction which would permit an 
invasion of the trust corpus.” (36) 

The power conferred upon the Lincoln executors and 
trustees would be useful in the allocation, as between 
life tenants and remaindermen, of stock issued by a 
corporation in a reorganization to make an adjustment 
of its preferred stock liability and overdue cumulative 
dividends. There might be no definite formula to 
guide the executors and trustees, but the Courts would 
uphold as proper their decision of the problem hon¬ 
estly reached. 

Sometimes valuable rights to subscribe to new stock 
are received and it is deemed desirable to sell them in¬ 
stead of exercising the rights. The question of an ap¬ 
propriate allocation as between income and corpus may 
be very complex and not definite of exact ascertain¬ 
ment. In such a situation, a discretionary power of the 
character here involved would enable the executors and 
trustees to make a decision, and such a decision, if 
fairly made, would be conclusive and final. 

So too, it may happen that a corporation, to evade 
the income tax laws, would make unlawful accumula¬ 
tions of earnings and issue a stock dividend to its stock¬ 
holders, when, in fact, the dividend represented true 
income in the hands of the recipient. Under the power 
conferred upon the executors and trustees of the Lin¬ 
coln will, if they were convinced that the stock divi¬ 
dend was not genuine, it would be proper for them to 
distribute it as income to the life beneficiaries. In 
other words, it would be their duty to determine the 
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true facts and make distribution accordingly. How¬ 
ever, if such investigation conclusively showed that 
the stock dividend was genuine, they would be required 
to follow the law and retain it as corpus. 

Courts Do Not Favor Constructions that Confer Upon 
Executors or Trustees Absolute Powers. 

As stated in Perry on Trusts and Trustees, (7th 
Ed.), Section 511a, Courts do not favor constructions 
that confer upon Trustees absolute and uncontrollable 
power, “but it is the policy of the law to limit irre¬ 
sponsible power as much as possible and to subject the 
conduct of every person having the right and interests 
of others in his power, to the regulations and control 
of the rules of law.” 

In Pray v. Belt , 1 Pet. 670, the will of the testator 
gave his executors power to decide, in case of any dis¬ 
pute or contention, what they conceived to be the tes¬ 
tator’s wishes, and the will recited that “whatever 
thev mav determine is mv intention, shall be final and 
conclusive, without any resort to a court of justice.” 
Nevertheless, the Court held that any party aggrieved 
by a decision of the Executors could apply to it for 
relief and that the Court must construe the will rightly. 

In American Board of Com’rs. of Foreign Missions 
v. Ferry . Ex’r ., 15 Fed. 696, upon which appellees rely, 
in construing a similar power, the Court said that an 
Executor could not, “under the pretense of exercising 
such a power, refuse to pay the legacies clearly be¬ 
queathed * * * or otherwise depart from the plain 
and obvious meaning of the will.” There the executor 
was made sole judge as to the interpretation to be 
placed upon the will and the court upheld his decision 
construing an ambiguous provision in the instrument. 
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Even if it could be said that the power conferred 
upon the Executors and Trustees here was an absolute 
power as broad as that conferred in the two foregoing 
cases, we submit that the distribution of the stock divi¬ 
dend and the fund of $38,018.84 to the life beneficiaries 
would be in conflict with the directions contained in the 
will, would be contrary to the laic of this District, and 
would constitute an abuse of any discretion that may 
be said to exist. 

In Quinn v. Gardner , 32 F. (2d) 772, the United 
States Circuit Court of Appeals for the Eighth Cir¬ 
cuit held that while Courts will not interfere with the 
discretionary orders of judges and referees, except to 
correct an abuse of discretion, an error of law consti¬ 
tutes an abuse of discretion. 

In Mklcuszny et ux. v. Rosol et ux., 317 Pa. 91, 176 
A. 236, decided in 1934 by the Supreme Court of Penn¬ 
sylvania, it was stated that an abuse of discretion is 
not merely an error of judgment, but if, in reaching 
a conclusion, the law is overridden or misapplied , dis¬ 
cretion is abused. 

“Discretion” Implies Absence of Established Rule. 

The following cases clearly show that where there is 
a general rule of law which governs the question to be 
decided, there is no room for the exercise of discretion. 

In The Styria v. Munroe, 186 U. S. 1, the Court said 
the word “discretion” implies the absence of a hard 
and fast rule, for the establishment of a clearly defined 
rule of action would be the end of discretion. The 
Court also said “discretion” should not be a word for 
arbitrarv will or inconsiderate action. “Discretion” 
means the equitable decision of what is just and proper 
under the circumstances; it means the liberty or power 
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of acting:, without other control, in one’s own judgment. 

The term “discretion” implies the absence of a hard 
and fast rule, and the establishment of a clearly defined 
rule would be the end of discretion; but the term is not 
a word for arbitrary will and unstable caprice. Judi¬ 
cial discretion should not be, as Lord Coke pronounced 
it, “a crooked cord”, but rather as Judge Mansfield 
defined it, “exercising the best of their judgment upon 
the occasion that calls for it.” 


Xorris v. Clinkscales , 47 S. C. 4S8; 
SOI. 


25 S. E. 797, 


Whenever a clear and well-defined rule has been 
adopted, not depending upon circumstances, the Court 
has parted with its discretion as a rule of judgment. 

State v. Ilultz. 106 Mo. 41, 16 S. W\ 940. 

If Discretion Exists, It Must Be Exercised According 

to Law. 

“Discretion”, when applied to a court of justice, 
means sound discretion guided by law. It must be gov¬ 
erned bv rule, not bv humor. It must not be arbitrarv, 
vague and fanciful, but legal and regular. 

Hex v. Wilkes, 4 Burrows, 2527, 2539; 

Harris v. Harris, 31 Grat. 13, 16; 

Lovinier v. Pearce, 70 X. S. 167; 

Jarrett v. High Point Trunk d Bag Co., 142 X. C. 

466, 55 S. E. 338, 339. 

Where anything is left to any person to be done 
according to his “discretion”, the law intends it must 
be done with a sound discretion and according to law. 

Schlaudecker v. Marshall, 72 Pa. 200, 206. 
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By way of illustration, if the Lincoln Estate owned 
a number of corporate bonds, some printed on green 
paper and some on yellow paper, all forming part of 
the corpus, the Executors could not decide arbitrarily, 
contrary to law, that all bonds printed on green paper 
should be treated as income and should be delivered 
to the life tenants. This is, of course, an extreme 
case, but it is respectfully submitted that it is just as 
arbitrary to declare a genuine stock dividend and the 
earnings on the non-residuary estate to be income, 
when the settled law of this District declares that both 
should be considered as corpus. 

CASES CITED BY LOWER COURT IX CONCLU¬ 
SIONS OF LAW AS BASIS FOR ITS FINDING 
AS TO SCOPE OF POWER. 

In support of its finding that the discretionary power 

contained in the Lincoln Will was sufficicntlv broad to 

% 

permit the executors and trustees to award the stock 
dividend and the “Slocum fund” to the life bene¬ 
ficiaries, the Court below cited the following cases in 
its Conclusions of Law (R. 121): 

Ihtmaine v. Dumaine (Mass. 1938), 16 X. E. (2d) 
625, 118 A. L. R. 834; 

Chase Bank v. Chicago Title and Trust Co., 279 
X. Y. S. 327, 155 Misc. 61; 

Talladega College v. Callahan, 197 la. 556, 197 
X. W. 635; 

American Board v. Perry, Ex'r., etc., 15 Fed. 
696. 

The trust instrument under consideration in the Du- 
maine case conferred upon the Trustee absolute and 
uncontrolled powers, and, in the determination of what 
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constituted capital or income, provided that he should 
not be “answerable to any person for the manner in 
which he shall exercise that discretion.” After a con¬ 
sideration of the purposes of the trust, the Supreme 
Judicial Court of Massachusetts found that the trustee, 
in view of the comprehensive powers of classification of 
capital and income delegated to him, had a right to de¬ 
cide that gains on the sale of certain securities consti¬ 
tuted income and not corpus, and to adopt the Massa¬ 
chusetts income tax view instead of its usual rule ap¬ 
plicable to such gains as between life tenant and re¬ 
mainderman. It is evident from a consideration of the 
decision in the Dumaine case that it was based upon 
the law of Massachusetts and the peculiar facts there 
present. The case certainly is not authority for the 
proposition that a discretionary power can be exercised 
contrary to law and to the terms of the trust instru¬ 
ment. 

In the Chase Bank case, which involved a construc¬ 
tion of the terms of a trust created by the late John D. 
Rockefeller, and the allocation of large stock dividends 
as between income and corpus, the trustee was given 
the following express powers: 

“The trustee, with the consent of the Commit¬ 
tee, shall have power to determine all questions, 
whether any moneys, securities, properties, stock 
dividends, rights or other things, are to be treated 
as capital or income.” 

In the exercise of this power, the trustee, with the 
consent of the Committee (which consisted of John D. 
Rockefeller, Jr., two sons-in-law of the trustor, his 
personal counsel and others), allocated certain large 
stock dividends of the Standard Oil Company to cor¬ 
pus, although, under the New York law, there would 
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have been an apportionment thereof as between income 
and corpus in the ordinary case. 

The trust instrument also contained the provision 
that the beneficiaries were to receive onlv so much of 
the net income as the committee should from time to 
time in its absolute and unrestricted discretion deem 
wise, and the Committee was admonished to have no 
hesitation in withholding even large sums from the 
beneficiaries, because the trustor believed more harm 
might come from receiving too much than too little. 
The trustee had been given the express poicer to de¬ 
cide the amount of the allowances that should be given 
to the beneficiaries, and clearly one of the questions to 
be decided, under all of the circumstances, was whether 
to retain or distribute the stock dividends. The situa¬ 
tion is entirely different in the Lincoln case. 

The Talladega College-Callahan case is absolutely 
silent on the question of exercising a discretionary 
power in contravention of settled rules of law. 

American Board v. Perry, Ex’r., has already been 
discussed above in this brief as supporting appellant’s 
views that a plain discretionary power can be exercised 
only in doubtful cases. Nothing was said in that case 
about contravening settled rules of law'. 


CONCLUSION 

In conclusion, it is respectfully submitted: 

1. That there is in force in this District a settled 
rule of law' to the effect that stock dividends constitute 
corpus and not income; that the will of Mary H. Lin¬ 
coln does not contain any language directing that the 
stock dividend of 500 shares of common stock of the 
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Continental-Illinois National Bank and Trust Com¬ 
pany or that any genuine stock dividend should be paid 
over to the life beneficiaries, but indicates a contrary 
intention, and that, therefore, said stock dividend con¬ 
stitutes a part of the corpus of the trust estate created 
under paragraph Seventh of the will; 

2. That the Slocum Case established a rule of law 
for this District awarding to corpus the earnings dur¬ 
ing the period of administration on that portion of a 
decedent’s estate which is used to pay debts, legacies, 
taxes and administration expenses; that such rule is 
to be followed in the absence of an express provision 
in the will disposing of the fund, or where the will does 
not show any express intent to the contrary; that the 
will of Mary H. Lincoln does not show any such ex¬ 
press intent to award the fund to the life beneficiaries, 
and does not expressly dispose of the fund in their 
favor, but indicates that the fund should be regarded 
as corpus, and that, therefore, the fund of $3S,018.84 
falls into the residuary estate and constitutes a part 
of the principal of the trust created under Item Sev¬ 
enth of the will; 

3. That the powers conferred upon the Executors 
and Trustees under Item Eleventh of the will are 
merely discretionary and can be exercised only in cases 
where doubt exists as to the facts or law and where 
there is no settled rule of law in this District on the 
subject, and that, therefore, two of the Executors and 
Trustees, over the objection of the third Executor and 
Trustee, have no right to decide arbitrarily that the 
items above described should be considered income and 
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should be delivered to the life tenants, when such items 
are clearly corpus according to settled rules of law in 
force in the District of Columbia. 

Accordingly, the decree should be reversed. 

JOHN S. FLANNERY, 
FREDERIC D. McKENNEY, 
G. BOWDOIN CRAIGHILL, 
JOHN E. LARSON, 

Attorneys for Appellant. 
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IN THE 


WLnittb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA 
October Term, 1939 


No. 7481. 


American Security and Trust Company, One of the 
Executors and Trustees Under the Will of Mary 
H. Lincoln, Deceased, Appellant, 

v. 

Norman B. Frost and Frederic N. Towers, Two of the 
Executors and Trustees Under Said Will, et al., 
Appellees. 


BRIEF ON BEHALF OF INDIVIDUAL EXECU¬ 
TORS AND TRUSTEES. 


Appellees, Norman B. Frost and Frederic N. Tow¬ 
ers, individual Executors and Trustees (plaintiffs 
below) deeming the facts to be inadequately presented 
in appellant’s brief, especially with regard to the 
family situation of the testatrix, submit the following: 
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STATEMENT OF THE CASE. 

Mary H. Lincoln died, testate, on March 31, 1937, 
leaving? a Will dated December 30, 1935, in which 
appellant, American Security and Trust Company, 
and the appellees, Norman B. Frost and Frederic N. 
Towers, were named as Executors and Trustees. 

Under this Will income payments are provided for 
the children and grandchildren of the testatrix during 
their respective lifetimes. The broad plan of the Will 
is that if issue by direct descent of the testatrix shall 
ultimately survive, such issue, upon the expiration of 
twentv-one vears succeeding the death of the survivor 
of testatrix’s children and grandchildren, shall take 
the residuary estate, free of trust; that if at any time 
the grandchildren of the testatrix shall predecease her 
children, leaving no issue them surviving, the residuary 
estate is required to be distributed, free of trust, to 
testatrix’s two children, or to the survivor of them; 
and finally, that if a grandchild or grandchildren shall 
survive testatrix’s daughters, but die leaving no issue 
by direct descent (thus terminating the family line), 
the entire residuary estate is to be equally divided 
among The First Church of Christ Scientist, The 
American National Red Cross, and Iowa Wesleyan 
College. 

Without limiting general powers, the testatrix, in 
item Eleventh of her Will, gave unto her Executors 
and Trustees certain specific powers, among which 
were the following: 

“To decide finally any question that may arise 
as to what constitutes income and what principal , 
—it being my wish, however , that whenever feas¬ 
ible their decision be in favor of the life bene- 
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ficiaries named herein; 1 * * * and to do all other 
acts and things whatsoever that may be necessary 
and proper in carrying out the terms of this my 
will.” (R. 15). 

The “life beneficiaries named herein” are testatrix’s 
two daughters, Mary Lincoln Isham and Jessie Lin¬ 
coln Randolph, and three grandchildren, Lincoln Isham, 
Mary Lincoln Beckwith and Robert Lincoln Beckwith, 
—the latter two being children of Mrs. Randolph by 
a prior marriage (R. 68). Mary Lincoln Isham died 
November 21,1938. (R. 117,118). 

The decedent’s gross personal estate aggregated $3,- 
300,000. Her debts, other than taxes, consisted of a 
few small bills accumulated subsequent to her last ill¬ 
ness. None of these debts, including taxes, was of an 
interest-bearing character. (R. 42, 62). 

During the year of administration the question was 
raised by the individual Executors and Trustees as to 
whether income from the non-residuary estate (herein¬ 
after sometimes called the “fund”) and a certain stock 
dividend received from the Continental Illinois Na¬ 
tional Bank and Trust Company should, under the 
provisions of Mrs. Lincoln’s Will, be treated as income 
or principal. Both of these items are held by the Ex¬ 
ecutors and Trustees awaiting the outcome of this pro¬ 
ceeding. (R. 59, 60, 61). 

On February 24, 193S, the individual Executors and 
Trustees submitted to the American Security and Trust 
Company, corporate Executor and Trustee, the follow¬ 
ing letter: 

“Mrs. Lincoln’s daughter, Mrs. Charles Isham, 
has talked with her New York counsel, Messrs. 
Stewart & Shearer, respecting the income required 


i Note: Throughout this Brief italics are ours. 
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bv us to be reserved under the decision of Jus- 
•> 

tice Lullring in the ease of Trust Company v. 
Proctor (Slocum Case). I might observe, in pass¬ 
ing, that Messrs. Stewart & Shearer are counsel 
for the United States Trust Companv of New York 
City. 

“Our testatrix, having asked us to decide finally 
any question that may arise as to what constitutes 
income and what principal, and having asked us in 
addition to decide these questions in favor of her 
children and grandchildren whenever feasible, Mr. 
Frost and the undersigned have decided that the 
income now reserved by the executors to comply 
with the Slocum decision is true income under 
Mrs. Lincoln’s Will, and as such should properly 
be distributed to the life-beneficiaries. 

“For this same reason we have decided that the 
five-hundred-share stock dividend of the Conti¬ 
nental Illinois National Bank and Trust Company 
is income. We are not willing, however, to take 
the responsibility of making distribution without 
asking the Court for instructions . 

“To the end of obtaining instructions we ask 
the cooperation of the Trust Company. We feel 
that the Trust Company should go with us as a 
party plaintiff in an equity proceeding, the pur¬ 
pose of which would be fully and frankly to place 
our decision before the Court and ask its instruc¬ 
tion. We feel that there should be a unanimitv 

V 

of view as among the executors. Even then the 
Court conceivably might decide against the life- 
beneficiaries ; but if it did so we, as Mrs. Lincoln’s 
personal representatives, would have performed 
our duty toward those whom she instructed us to 
benefit whenever it was feasible to do so. The 
above but paraphrases the words of her Last Will 
and Testament. 

“We shall appreciate your early advices with 
regard to your position in this connection in order 
that the draft of petition previously submitted may 
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be so revised as to meet your views. We earnestly 
hope for vour cooperation and support.” (R. 70, 
" 1 ). 

Subsequent conferences with officers of the corpo¬ 
rate Executor and Trustee developed the fact that it 
was unwilling to join with the individual Executors 
and Trustees as a party plaintiff in a petition for in¬ 
structions ; whereupon plaintiffs prepared and filed the 
present Bill. 


The Family Situation. 

At the time Mrs. Lincoln executed her Will, in De¬ 
cember 1935, her two children, both daughters, were 
67 and 63 years of age, respectively; her grandson, Lin¬ 
coln Isham, was 43, had been married for 20 years, and 
was childless; her granddaughter, Mary Lincoln Beck¬ 
with, was 40, and unmarried; and her grandson, Robert 
Lincoln Beckwith, had been married for 10 years, and 
teas childless. These facts were discussed with and 
considered by Mrs. Lincoln at the time her Will was 
in course of preparation. (R. 68, 69, 118, 119). 

The individual Executors and Trustees are described 
in decedent’s Last Will and Testament as persons hav¬ 
ing “long and intimate knowledge of my affairs and 
those of my family” (R. 15). Mr. Frost, one of the 
Executors and Trustees, has been connected with de¬ 
cedent’s affairs for more than twenty years. (R. 68). 

The Property Involved. 

The fund, amounting to $3S,018.84, represents divi¬ 
dends received and interest collected upon the stocks 
and bonds constituting decedent’s non-residuary estate. 

The genesis of the stock dividend is somewhat more 
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complicated, but was summed up by the Court below 
in its Findings of Fact (which are not here questioned) 
as follows: 

“During the calendar year 1937, the ‘net prof¬ 
its’ of the Bank amounted to $15,31S,S03.00, of 
which amount 2S.21 per cent was earned prior to 
March 31, 1937. Of these 1937 ‘net profits’ $999,- 
863.00 was paid out as dividends on outstanding 
Preferred Stock, $2,100,000 was paid on the Com¬ 
mon Stock and $2,500,000 was transferred to sur¬ 
plus, leaving a balance of net profits amounting to 
$9,318,940. On January 14, 193S, the Directors 
voted to retire from net earnings of the Bank for 
the year 1937, or from the Undivided Profits ac¬ 
count . $10,000,000 par value in Preferred Stock 
and simultaneously to issue pro rata to common 
shareholders of record as of that date, as a stock 
dividend of 25 per cent, new common shares of 
the Bank in the aggregate par value of $10,000,- 
000. The issuance of the new common stock upon 
the retirement of the Preferred Stock was consum¬ 
mated in accordance with the provisions of the Ar¬ 
ticles of Association of the Bank and with the 
approval of the Comptroller of the Currency. Re¬ 
tirement of the foregoing Preferred Stock and the 
issuance of the 25 per cent common stock dividend 
reduced the outstanding Preferred Stock from 
$35,000,000 to $25,000,000 and increased the total 
common stock from $40,000,000 to $50,000,000. 

“The stock dividend of 500 shares of the com¬ 
mon stock of said Bank received by the Execu¬ 
tors of the 'Will of Mary H. Lincoln, deceased, dur¬ 
ing the period of administration represented the 
pro rata share of the estate in the total stock divi¬ 
dend thus declared. No change in the par value of 
said Common shares occurred as the result of the 
declaration and payment of this dividend.” (R. 
120 ). 


( 

The Findings and Decree of the Court Below. 

The Court below also found as a fact that— 

“The plain intention of the testatrix as to dis¬ 
tribution of accretions in her estate was to con¬ 
duce the distribution of all thereof, whenever pos¬ 
sible, to her named life beneficiaries—her children 
and grandchildren.” (R. 121); 

and hence decreed that, since the individual Ex¬ 
ecutors and Trustees had decided that the fund was 
income under Mrs. Lincoln’s Will, and the corporate 
Executor and Trustee desired to decide likewise if it 
had power under the Will to do so, the fund should 
be distributed to the named life beneficiaries. The 
Court further decreed that, since the two individual 

Executors and Trustees had decided finallv that the 

% 

stock dividend was income, and since all of the Execu¬ 
tors and Trustees were before the Court for the pur¬ 
pose of obtaining a construction of the Will with refer¬ 
ence to the disposition to be made of that stock divi¬ 
dend, said stock dividend should likewise be distributed 
to the life beneficiaries, 

“as such distribution of accretions of income and 
of said stock dividend will, beyond reasonable 
doubt, carry into effect the intention of testatrix 
as expressed in her Will.” (R. 122, 123.) 

From this Decree the corporate Executor and Trus¬ 
tee alone appeals. All other parties to the proceeding, 
including the Church, the Red Cross, and the College, 
are here aligned as appellees. 

The Position of the Corporate Executor and Trustee. 

The “Position of the Corporate Executor and Trus¬ 
tee” as set forth in its Brief is one of contradiction: 
although it states in its original Answer that it de- 
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sires to exercise any discretion it might have in respect 
to distribution of non-residuary income in favor of the 
life beneficiaries, ‘‘as it believes that such action on its 
part ivill be in accord with the intentions expressed by 
the testatrix in her Will", and although this statement 
is repeated in its Amended Answer 1 (K. 32, 115, 116), 
yet in its “Summary of Argument” appearing on 
pages 14 to 16, inclusive, of its Brief, and in other por¬ 
tions thereof (e. g., pp. 32, 33, 46, 47), it states that 
the individual Executors and Trustees “over the ob¬ 
jection of the corporate Executor and Trustee, do not 
possess authority and power to distribute * * * the 
fund of $3S,018.84 to the life beneficiaries named in the 
Will”. Again, it is urged as a ground for reversal that 
the corporate Executor and Trustee has not “joined 
with the individual Executors in deciding that the stock 
dividend and the fund constitute income. The decision 
of two of the three Executors and Trustees is not suffi¬ 
cient to constitute a final determination, but all of the 
Executors and Trustees must agree.” (Brief, pp, 32, 
33). 

The position of the corporate Executor and Trus¬ 
tee at the present time, then, is this: it believes (cer¬ 
tainly, at least, in respect of the non-residuary income) 
that exercise in favor of the life beneficiaries of the 
power conferred by the terms of Mrs. Lincoln’s Will 
would comport with her expressed intention; but should 
the Court rule that unanimity among the Executors 
and Trustees is indispensible to an exercise of the 
power, it would nevertheless refuse to join with the in¬ 
dividual Executors and Trustees in carrying out that 
intention. 


1 Inadvertently quoted by appellant in its Brief, p. 10,—“as it is be¬ 
lieved that such action on its part' *, etc. 
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The corporate fiduciary’s position initially was that 
it would make distribution of the fund if it were pro¬ 
tected against future claims of remaindermen; since 
then it has grown progressively firmer in the stand 
that it would oppose any distribution at all costs. The 
Master’s Report could have been accepted and ratified; 
the decree below would have constituted a final judg¬ 
ment that would have fully protected everyone, had 
not the corporate Executor and Trustee appealed 
therefrom. While the individual Executors and Trus¬ 
tees doubt not that the corporate fiduciary has good 
and proper (though undisclosed) reason for its stand, 
in the circumstances they nevertheless find themselves 
asking with respect to this appeal, “Why are we 
here ?’ ’ 


Conclusions of Law of Lower Court. 

For convenience the Conclusions of Law of the lower 
Court are set forth below inasmuch as the paraphras¬ 
ing of these Conclusions by appellant does not com¬ 
pletely reflect the action taken by the Chancellor. 

“CONCLUSIONS OF LAW” 

“The authority and power conferred upon the 
Executors and Trustees of this Estate by para¬ 
graph ‘Eleventh* of the Will— 

‘to decide finally any question that may arise as 
to what constitutes income and what princi¬ 
pal * # * ’ 

is sufficiently broad to permit of distribution by 
the Executors and Trustees to the life-beneficiaries 
thereunder of the non-residuarv income and the 
stock dividend here involved. Exercise of this 
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power for the purpose of declaring the cash ac¬ 
cumulation and referred to dividend ‘income’ for 
purposes of administering this Estate violates no 
positive rule of law, but involves merely a determ¬ 
ination contrary to rules of construction, which 
ever yield to the conflicting intention of a testator. 
Dumaine v. Dumainc, 16 X. E. (2d) 625; Chase 
National Bank v. Chicago Title & Trust Co., 279 
X. Y. S. 327; Talladega College v. Callahan, 197 
la. 556; American Board, etc. v. Ferry, Ex’r, etc., 
15 Fed. 696. 

“That the power in this case must be exercised 
in favor of the children and grandchildren of 
testatrix whenever possible is made clear by the 
language coupled therewith— 

‘ # * * it being my wish, however, that when¬ 
ever feasible their decision be in favor of the 
life-benefleiaries named herein.’ 

“Accordingly the Conclusion of the Special 
Master upon non-residuarv income is affirmed and 
the Conclusion upon the stock dividend reversed. 
It is the opinion of this Court that distribution of 
both items to the named life-beneficiaries will be¬ 
yond reasonable doubt carry into effect the in¬ 
tention of the testatrix.’’ (R. 121). 




ft?I 
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SUMMARY OF ARGUMENT. 

I. The intention of the testatrix is the pole-star by 
which the Court is to be guided. The lower Court 
has found that intention in this case and has de¬ 
creed accordingly. The Chancellor’s finding will not 
be set aside upon appeal unless it appears that there 
has been an error in law or a conclusion of fact unwar¬ 
ranted by the evidence. 

II. The power conferred upon the Executors and 
Trustees is sufficiently broad to permit of the distribu¬ 
tion to children and grandchildren of the testatrix of 
the fund and stock dividend here in question, as to do 
so will but vary rules of construction, which ever yield 
to a contrary intention expressed in a will. 

III. Two of the Executors and Trustees have decided 
finally upon distribution to the life beneficiaries of the 
fund, and the corporate Executor and Trustee desires 
to do so. All of the Executors and Trustees are before 
the Court praying a construction of the Will and in¬ 
structions of the Court with respect to the disposition 
to be made of the fund and stock dividend. The Court 
below properly instructed all parties as to the disposi¬ 
tion to be made of these items. 

IV. The rule that all trustees must concur in the ex¬ 
ercise of discretionary powers is obsolete, and modem 
conditions require that a “majority rule” be applied 
to testamentary trusts. 

These propositions are hereinafter discussed, seri¬ 
atim. 
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ARGUMENT. 

I. The Intention of Testatrix. It will be recalled that 
after a full consideration of the facts and applicable 
law by the lower Court, it was found by the Chancellor 
that “the plain intention of the testatrix as to distri¬ 
bution of accretions in her estate was to conduce the 
distribution of all thereof, whenever possible, to her 
named life beneficiaries—her children and grandchil¬ 
dren”; and in its Decree the Court directed the dis¬ 
tributions to be made, as such action by the Executors 
and Trustees would “beyond reasonable doubt, carry 
into effect the intention of testatrix as expressed in her 
Will.” (R. 121-123). 

The intention of the testatrix thus found bv 
the Chancellor from an examination of the Will, a 
consideration of the testimony, and upon full argu¬ 
ment before the Court, constitutes a finding that mav 
be challenged on appeal only if it now appear that 
“there has been an error in law or a conclusion of fact 
unwarranted by the evidence”: Castleman v. Avignone 
12 F. (2d) 326, 56 App. D. C. 253; Hotel Lafayette v. 
Pickford , S5 F. (2d) 710, 66 App. D. C. 211. 

Aside from the legal presumption to that effect, it 
seems clear from a mere reading of the Will itself that 
the children and grandchildren of the testatrix were 
closest and dearest in her affection. She has conferred 
a power and asked that it be exercised in their favor 
whenever feasible. When this power was created the 
testatrix gave consideration to her “family situation”, 
which even then quite clearly portended the failure of 
“issue by direct descent” capable of taking her resid¬ 
uary estate: with the almost inescapable result that 
the Christian Science Church, Red Cross, and Iowa 
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Wesleyan College would ultimately share the residue. 
The above conditions, then, might be called the power’s 
raison d'etre. 

At the Time Mrs. Lincoln’s Will was Made There was 
no Settled Rule Respecting Distribution of “Non- 
Residuary Income”. 

The Special Master found not only that “there was 
no controlling decision in the District of Columbia on 
the question of income on the non-residuary estate at 
the time (Mrs. Lincoln) made her will”, but that, on 
the contrary, it was the “practice of fiduciaries (at 
that time) to pay over such income without question 
to the life-beneficiaries”. (R. 49.) 

It is therefore fair to assume that when Mrs. Lincoln 
executed her Will in 1935, she knew her life-beneficia¬ 
ries would receive the non-residuary income . In spite, 
however, of her care in giving to her Executors and 
Trustees the power to accomplish that which she has 
expressed a desire to see done, the corporate Execu¬ 
tor and Trustee would make the power a hollow thing, 
to be used, as was contended in the lower Court, to 
“allocate proceeds of foreclosure sales”, sales of “un¬ 
productive real estate” and “dividends declared prior 
to death”. It should be noted that the Executors and 
Trustees have been parties to no foreclosure proceed¬ 
ings, have at no time held any real property, and the 
life-beneficiaries under the Will have made no claim 
to dividends declared prior to decedent’s death. 

Is it not reasonable to assume that the power was 
placed in the Will to operate upon real and practical 
problems, rather than upon those existing only in 
theory and imagination? 
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Re Counsel’s Assumption that the Will Would Have 
Contained an Express Provision Had the Testa¬ 
trix Intended Her Life Beneficiaries to Receive 
Stock Dividends. 

Counsel for appellant make the argument on page 
25 of their brief that— 

“it is fair to assume that had the testatrix in¬ 
tended that stock dividends should be distributed 
to the life beneficiaries, the Will would have con¬ 
tained an express provision to that effect. When 
the Will was executed, testatrix and her counsel 
cert a ini v knew that stock dividends might be re- 
ceived during the period of the trust. In the ab¬ 
sence of an express provision, we have a right to 
assume that the testatrix meant what she said 
and used the word ‘income’ in its accepted 
sense.” 

The Will was written (1935) in times of shifting 
economic conditions, when rules of law were being re¬ 
vised in order to keep abreast of the changes. Had 
testatrix’s counsel tried specifically to designate in the 
Will each item upon which the power might operate, 
the Executors and Trustees might well have found 

themselves in the future unable to earrv out her obvi- 

•> 

ous intentions when confronted with unforeseen prob¬ 
lems not covered: Expressio unins est exclusio alterius. 

Among the assets of the Lincoln estate were thou¬ 
sands of shares of stocks of utility, industrial and 
banking concerns, which stocks the Executors and 
Trustees are authorized to retain as permanent invest¬ 
ments. This Court will, perhaps, take judicial notice 
of the fact that over a long period of time and until 
a few years ago some of the country’s most impor- 
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tant companies (notably, The North American Com¬ 
pany) paid out earnings solely by way of stock divi¬ 
dends. With an arbitrary rule of construction in force 

•> 

in this jurisdiction with reference to stock dividends, 
unless testatrix made some declaration of her inten¬ 
tion, earnings from her stocks might be allocated to 
principal and thus, contrary to her wishes, the corpo¬ 
rate remaindermen would be favored over her own 
loved ones. On the other hand, had testatrix at¬ 
tempted to write her Will as appellant’s counsel sug¬ 
gest she should have (included an express provision 
that all stock dividends be distributed as income) nec¬ 
essary compliance with the provision in the event her 
companies should see fit to split their stock, say, 20 
for 1 (as has been done in the past), might so weaken 
the trust as to thwart her plan to provide a safe in¬ 
come for her children and grandchildren during their 
lives. Appellant has lost sight of the fact that the 
quality of distributions loosely referred to as “stock 
dividends” covers a wide range—some are pure diffu¬ 
sions of capital, some represent true income and others 
are mixed. As aptly put by Professor Scott, the rules 
regarding allocation of these so-called stock dividends 
between principal and income are in “an irreconcilable 
conflict”. {Infra, p. 24.) 

Instead of the assumption which opposing counsel 
suggest (which is derogative of the imaginative facul¬ 
ties and intelligence of testatrix and her counsel) would 
it not be fairer to assume that thev were advertent to 
these changing economic conditions and practices and 
to the several conflicting and varying rules of con¬ 
struction regarding stock dividends, and hence made 
the power a generic one, leaving the final decision as 
to allocation to the Executors and Trustees; and lest 
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there be any doubt in their minds as to how testatrix 
wished the power exercised, directing that they must 
favor her children and grandchildren whenever feas¬ 
ible. 


The Power: Its Meaning and Interpretation. 

The decisive words used to create the power here 
involved, with their primary meanings, are as follows: 

“Decide’'—to determine, to give decision; 

“Finally’'—conclusively, for all time, beyond re¬ 
covery or alteration; 

“Any*’—one or some, however great or small in 
quantity or number; 

“Question’’—inquiry, query, point, topic, subject; 

“Arise”—to spring up, to come into action, being, 
notice; 

“Wish”—eager desire, longing; 

“Feasible”—possible, capable of being done, exe¬ 
cuted, or effected; 

“Decision”—act of settling or terminating, as a con¬ 
troversy, by giving judgment on the matter at issue; 

“In favor of”—favorable to; to manifest partiality; 
kind, friendly. 

— Webster 7 s Sew International Dictionary. 

It would thus appear, then, that the testatrix has 
authorized and empowered her Executors and Trus¬ 
tees, from the time of her death— 

To determine, conclusively and for all time, one 
or more (however great or small in number) in¬ 
quiries or points that may spring up or come into 
being as to what is principal and what income; 
but has added that it is her desire that when it 
is possible or capable of being done, their judg- 
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ment shall manifest partiality and be favorable to 
her children and grandchildren,—the “named life 
beneficiaries.” 

In construing the power referred to the primary 
significance of words should attach; their meaning can¬ 
not be taken away either by taciturn or dubium, or by 
posibile, or even by probabile—Evans et al. v. Ockers- 
haitsen et al., 100 Fed. (2d) 695, 69 App. D. C. 285. 

The Property in Question in Its Nature is Income. 

The fund in question is income in every moral 
and practical sense; it is but a rule of construction 
that directs its distribution to corpus, and then only 
when— 

“there is nothing in the Will to indicate that testa¬ 
tor would prefer the first life beneficiaries to re¬ 
ceive a larger sum during the administration of 
the estate than thereafter, or larger than that 
which subsequent life beneficiaries would re¬ 
ceive; * • *” 

Proctor v. American Security and Trust Com¬ 
pany, 98 F. (2d) 599, 69 App. D. C. 70. 

The stock dividend here involved grows out of the 
use of net earnings by the issuing corporation for the 
liquidation of what in practical effect was the issuer’s 
funded debt; and while the corporate Executor and 
Trustee points out at page 26 of its Brief that if the 
Decree below be affirmed additional stock dividends 
will likely be received during the continuance of the 
trust and will be distributed to life beneficiaries, it 
fails to recognize that during the period in which 
such dividends may be received the issuing corpora¬ 
tion will have used its profits (which ordinarily would 
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be paid to stockholders in cash) to reduce its funded 
or preferential obligation and thus will have increased 
for ultimate remaindermen the net value of its com¬ 
mon shares. 

It is submitted that an examination of the "Will and 
a consideration of ascertainable attendant circum¬ 
stances surrounding the testatrix at the time of its 
execution demonstrate that the Decree below carries 
out the intention of the testatrix. 


II. Exercise of the Power Does Not Involve an Abuse 
of Discretion. An analysis of the corporate Executor 
and Trustee’s views discloses that it bottoms its po¬ 
sition upon the proposition that the power conferred by 
the terms of Mrs. Lincoln’s Will cannot be exercised in 
favor of her children and granchildren “when the 
settled hue of this District’’ declares that the fund and 
the dividend are corpus. 

Neither Proctor v. American Security d Trust Com¬ 
pany . supra, with respect to non-residuary income, nor 
Gibbons v. Mahon, 136 U. S. 549, 34 L. Ed. 525, with 
respect to stock dividends, establishes an absolute rule 
of distribution; each establishes but a rule of construc¬ 
tion, and each opinion is qualified by statements that 
the testator's intention to the contrary must govern. 

The most recent and authoritative statement to sub¬ 
stantiate the proposition that rules of construction 
ever yield to a contrary intention expressed in a will, 
and that power may be conferred upon fiduciaries to 
enable them to depart from these rules, is contained 
in the 1939 edition of Scott on Trusts, Volume 2, Sec. 
233.5 (p. 1276) where it is said: 

“By the terms of the trust the trustee may be 
empowered to determine what receipts should be 
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treated as income and what receipts as principal 
or to apportion receipts between income and prin¬ 
cipal, and may be empowered to determine what 
expenditures should be paid out of income and 
what expenditures out of principal or to appor¬ 
tion expenditures between income and principal. 
Where such a power is conferred upon the trustee, 
his determination is controlling unless he has 
abused the discretion conferred upon him. 
Whether there is an abuse of discretion depends 
upon the extent of the power conferred upon him. 
The were fact that the trustee does uot follow the 
rules which would be applicable if uo such power 
were conferred upon him does not constitute an 
abuse of discretion. Indeed , the very purpose in 
conferring the power upon him is to enable him 
to depart from the usual rules. Thus in Chase 
National Bank v. Chicago Title <£ Trust Co. 1 the 
trust instrument provided that the trustee with 
the consent of a committee named by the settlor 
in the instrument should have power to determine 
whether stock dividends, rights or other things 
were to be treated as capital or income and power 
to determine the mode in which expenses should 
be apportioned. The court held that under this 
provision stock dividends could properly be allo¬ 
cated to principal, although at that time in the 
absence of such a provision they were held to be 
apportionable between principal and income. 

“In Dumaine v. Du main e- it was provided by 
the trust instrument that the trustee, who was also 
one of two life beneficiaries, should have full 
power and discretion to determine whether gains 
were principal or income. The trustee sold shares 
of stock at a profit, and asked the instruction of 
the court whether he might distribute the profit 
as income. The court held that he might prop- 

“1 246 App. Div. 201, aff’d 271 N. Y. 602, 3 N. E. (2d) 205.” 

“216 N. E. (2d) 625 (Mass. 193S) citing Restatement of Trusts, Sec. 

233.” 
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erlv do so if he acted in good faith. He teas not 
bound to follow the ordinary rules as to alloca¬ 
tion which would have been applicable in the ab¬ 
sence of the discretionary power which was con¬ 
ferred upon him.” 

It is interesting to note that the learned Chancellor 
who heard the instant case based his Conclusions 
of Law upon the Chase National Bank and Dumaine 
Cases, supra, —this before the publication of Pro¬ 
fessors Scott’s recent work; and it is perhaps even 
more interesting to note that the Talbot Case, so ex¬ 
tensively quoted and relied upon by appellant in its 
Brief, is referred to by Professor Scott in a footnote 
to the quotation set forth above. The footnote reads: 
“But See Matter of Talbot, 170 Misc. 138, 9 X. Y. S. 
(2d) 805 [806] (1939)”. The author thus recognizes 
the Talbot Case as being opposed to the Chase National 
Bank and Dumaine Cases. In view of the fact that the 
Chase National Bank Case was decided by the Court 
of Appeals of Xew York and that the Talbot Case was 
decided by a Surrogate sitting in Orange County, there 
can be no doubt concerning the controlling effect of 
the Chase National Bank Case* 

Additional authorities could be submitted, but the 
power involved in the Chase National Bank Case is so 
strikingly similar to that contained in the Lincoln "Will 
as to be controlling if that case is accepted as an au¬ 
thority. The power involved in the Chase Bank Case 
was contained in the following language: 

“The Trustee, with the consent of the commit¬ 
tee, shall have power to determine all questions, 
whether any monies, securities, properties, stock 


•Investigation reveals that the Talbot Case was not appealed. 
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dividends, rights or other things, are to be treated 
as capital or income.” 

It will be recalled that the power here involved is 

“to decide finally any question that may arise as 
to what constitutes income and what principal; 

* # • j* 


The corporate Executor and Trustee asks whether a 
question may arise or a doubt exist where the law* is 
clear. We find the answer in the Chase National Bank 
Case. 

Under the law in force in the state of New York at 
the time the Chase Bank Case was litigated, stock 
dividends were apportionable as between life bene¬ 
ficiaries and remaindermen. Yet the Court held that 
the trustee, with the consent of the committee, prop¬ 
erly distributed stock dividends wholly to corpus ,— 
the committee having been admonished not to hesitate 
to withhold income from the life beneficiaries because 
the trustor believed more harm might come from their 
receiving too much than too little. 

The scope of the power involved in the Chase Bank 
Case “to determine all questions” as to whether cer¬ 
tain items are to be treated as capital or income is cer¬ 
tainly no broader than that contained in Mrs. Lincoln’s 
Will “to decide finally any question” as to w’hat is in¬ 
come and what principal. The difference in the result 
reached in the Chase Bank Case and that reached by 
the Court below in this proceeding is explained solely 

bv the fact that in the Chase Bank Case the Committee 
•> 

was admonished to deal frugally with the beneficiaries, 
whereas under Mrs. Lincoln’s Will we are asked to 
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favor her children and grandchildren whenever fea¬ 
sible. 

Although Professor Scott in the above quoted por¬ 
tion of his text has summarized the case of Dumaine 
v. Dumaine, supra, the following quotation from the 
opinion of the Supreme Judicial Court of Massachu¬ 
setts in that case is worthy of presentation here: 

“The defendant trustees do not appear to argue 
that a settlor has no power to confer a discretion 
upon his trustees to determine what is income and 
what is principal, but do contend that, under the 
trust instrument in question, the trustee has no 
power to determine, contrary to established rules 
of law in this Commonwealth, what money or 
other property received by him as trustee is prin¬ 
cipal or income. This court has uniformly held 
that trustees in whom a discretion is vested are 
under an obligation to exercise a ‘sound judgment 
and a reasonable and prudent discretion," Davis, 
appellant, 1S3 Mass. 499, 502; that kind of ‘power 
and discretion which inheres in a fiduciary rela¬ 
tion and not that illimitable potentiality which an 
unrestrained individual possesses respecting his 
own property,’ Corkery v. Dorsey, 223 Mass. 97, 
101: a ‘soundness of judgment which follows from 
a due appreciation of trust responsibility,’ Boy- 
den v. Stevens, 285 Mass. 176, 179, unless the set¬ 
tlor has expressed an intention that the power of 
discretion conferred is such that ‘the court will 
not interfere except upon clear proof that the 
trustees are abusing their authority and acting in 
perversion of the trust.’ Leverett v. Barnwell. 
214 Mass. 105, 108. See National Exchange Bank 
v. Sutton, 147 Mass. 131,135. 

“On the other hand ‘full power and discre¬ 
tion’ to determine whether any money or other 
property received by the trustee is principal or 
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income, in the light of attendant circumstances 
and the language of the trust instrument as a 
whole, would have little significance if construed 
to mean a discretion so to determine only in cases 
where there is no settled law to guide. By the 
terms of the trust instrument he is to have that 
power and discretion ‘without being answerable 
to any person for the manner in which he shall 
exercise that discretion.’ 
**##*##*# 

“Upon consideration of the entire matter, we are 
of the opinion that the trustee under the clause 
in question has full power and discretion, after 
serious and responsible consideration, short of ar¬ 
bitrary or dishonest conduct or bad faith, or 
fraud, when he has to determine whether anv 
money or other property received by him is prin¬ 
cipal or income, and that upon this record there 
is nothing disclosed to prevent him from distrib¬ 
uting to himself, in his personal capacity, the 
profit derived during the year 193S as the result 
of selling certain shares of stock, a part of the 
trust property, at a price ‘over and above cost.’ ” 

The “rule” obtaining in Massachusetts is that prof¬ 
its resulting from sale of trust assets are ordinarily 
distributable to corpus. Thus the Court in the Du- 
maine Case held that the trustee (who was also life 
beneficiary) was not bound to follow the rule. 

The distribution of the fund and stock dividend 
here involved are referred to in appellant’s Brief as 
a “destruction” of the corpus of the trust. If by this 
it be meant that the individual Executors and Trustees 
intend (as is intimated at page 43 of its Brief) ar¬ 
bitrarily to decide to distribute to the life beneficiaries 
“all bonds printed on green paper”, such a ridiculous 
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suggestion needs no response; but do not let the hyper¬ 
bole dim the truth that— 

“the mere fact that the Trustee does not follow 
the rule* which would be applicable if no such 
power were conferred upon him does not consti¬ 
tute an abuse of discretion. Indeed, the very 
purpose of conferring the power upon him is to 
enable him to depart from the usual rules”. 
(Scott on Trusts, Sec. 233.5) 

III. All of the Executors and Trustees are Before the 
Court and Were Properly Instructed. This heading 
must be divided into two parts, for the position of 
the corporate Executor and Trustee, while somewhat 
anomalous, is apparently as follows: 

1. It is willing to distribute the fund to life 
beneficiaries if it has power so to do, “as it be¬ 
lieves that such action on its part will be in accord 
with the intentions expressed by the testatrix in 
Item Eleventh of her Will.” 

2. It is of the opinion that the stock dividend 
constitutes corpus, and therefore refuses to join 
with the individual Executors and Trustees in its 
distribution to the life beneficiaries. 

The solution of these problems is hereinafter dis¬ 
cussed. 

1. If the corporate Executor and Trustee may law¬ 
fully distribute the fund to life-beneficiaries, it desires 

•Professor Scott states that “There is an irreconcilable conflict among 
the various states on the question whether extraordinary dividends, 
whether cash dividends or stock dividends, are apportionable between 
income and principal, or are to be treated as wholly income or principal. 
Thus, there are at least four stock dividend rules, namely, those exist¬ 
ing in New York, Pennsylvania, Massachusetts and Kentucky. Scott on 
Trusts , Section 23G.3. And this Court, in the Slocum Case, has stated, 
in respect to distribution of non-residuary income: “It is fair to say 
that there are two irreconcilable rules 'which have grown up in this 
country * * 
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to do so. All the Executors and Trustees agree that 
this would carry out the intention of the testatrix.* 
It is but necessary for the Court, then, to find the 
power sufficiently broad to permit of such action in 
order to carry out that intention. 

The court below specifically found the power suffi¬ 
ciently broad, and its Decree should be affirmed. 

2. The problem presented by the position of the 
corporate Executor and Trustee in respect to the 
stock dividend is no more difficult of solution than its 
position upon the fund question. The power has been 
conferred, and its exercise to distribute the stock divi¬ 
dend does not constitute an abuse of discretion. 
Scott on Trusts; Chase National Bank Case, supra. 
The individual Executors and Trustees pray in their 
Bill a construction of the Will (R. 9); and, in its An¬ 
swer, and Amended Answer, the corporate Executor 
and Trustee specficallv prays for a 

“decree or decrees * * * construing the Last Will 
and Testament of said Mary H. Lincoln, De¬ 
ceased, and instructing the Executors of and 
Trustees under said Will with respect to the dis¬ 
position that should be made of the aforesaid 
fund * * * and of the disposition that should be 
made of the aforesaid stock dividend * * *” (R. 
32, 116). 

The Court below hence held in its Decree respecting 
the disposition to be made of said stock dividend that— 

“it appearing further to the Court that the two 
individual Executors of and Trustees under said 

*See letter of individual Executors and Trustees of February 24, 193S 
(R. 70, 71), and Amended Answer of corporate Executor and Trustee 
(R. 114-117). 
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Will have decided finally that said stock dividend 
* * * is income, and that all of the Executors and 
Trustees are before the Court for the purpose of 
obtaining a construction of said Will with refer¬ 
ence to the disposition to be made of said stock 
dividend; it is Further Adjudged, Ordered and 
Decreed that said shares be transferred and dis¬ 
tributed in kind by said Executors and Trustees 
to the named life-beneficiaries * * * as such dis¬ 
tribution * * * of said stock dividend will, beyond 
reasonable doubt, carry into effect the intention of 
testatrix as expressed in her Will.” 


IV. The Ancient Rule of Concurrence. The corporate 
Executor and Trustee stubbornly clings to the proposi¬ 
tion that may be paraphrased: Even assuming dis¬ 
tribution to have been testatrix’s intention (at least 
with regard to the fund), nevertheless two of the Ex¬ 
ecutors and Trustees, over the objection of the third 
Executor and Trustee, cannot exercise the power to 
carry out that intention, citing Ubhoff v. Branden¬ 
burg, 26 App. D. C. 3; Coleman v. Connolly, 242 Ill. 
574, 90 X. E. 27S and Simmons 7 Estate, 254 Pa. 231, 
9SA. 871. 

Let us briefly examine the Ubhoff Case: 

(1) It involved the exercise of powers under a deed 
of trust covering real estate; and, 

(2) Although the Court there said that it was a gen¬ 
eral rule of law that all trustees must co-operate in the 
exercise of the powers of their office, it added that— 

“this rule is not without its exceptions and quali¬ 
fications * * * 

That even this limited rule is archaic is borne out 
by a “Note” to Section 12 of the Uniform Trusts Act 
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prepared by Professor Bogert’s Committee in its Re¬ 
port submitted in July, 1935, to the National Confer¬ 
ence of Commissioners on Uniform State Laws. That 
Section and Note read as follows: 

“SECTION 12. (Powers Exercisable by Ma¬ 
jority.) Unless the trust instrument or a court 
decree expressly prescribes otherwise, any power 
vested in three or more trustees may be exercised 
by a majority of trustees; but no trustee who has 
not joined in exercising a power shall be liable to 
the beneficiaries for the consequences of such ex¬ 
ercise. 

“Note: The rule that all powers of trustees are held 
jointly, unless expressly made personal, is believed to be 
founded in the mediaeval land law relating to joint ten- 
aev. It is not believed to be a necessary or convenient 
rule in modern conditions. In charitable trusts (possibly 
on account of the large size of some boards of trustees for 
charity) the rule is clear that a majority may exercise a 
power. An occasional statute permits a majority to act 
in private trust. Ga. Code. 1926, See. 4(5); N. H. Pub. L. 
1926, ch. 2, Sec. 15. 

“See also Bogert. Trusts and Trustees (1935), Sec. 
554.” 

It is appropriate here to observe that the Coleman 
and Simmons Cases , supra, cited by appellant in sup¬ 
port of the “concurrence rule”, also involved exercise 
of powers in respect to the sale and transfer of real 
property. 

It is believed bv the individual Executors and Trus- 
♦ 

tees that a modern rule (irrespective of statute) might 
be adopted by the Court in this cause whereunder an 
impasse as among several fiduciaries could not again 
occur in the administration of a testamentary trust. 
Such a rule would be a “majority rule”. It would 
be no more likely of abuse in the hands of a major¬ 
ity than in the hands of all: The majority presum- 
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ably would act bona fide; and the same rights and 
remedies to prevent fraud would exist and be available 
to beneficiaries—life-tenants or remaindermen—as are 
presently subsistent. 

Surely the TJbhoff Case is not stare decisis here, as 
powers under a deed of trust covering realty are read¬ 
ily distinguishable in manner of creation, operation, 
scope, and purpose from those contained in testa¬ 
mentary instruments. A deed of trust is executed to 
secure payment of a debt. Upon default but one course 
lies open to the trustees. Testamentary trusts are cre¬ 
ated for the welfare and protection of family, rela¬ 
tives, or others near and dear to the trustor. 

Before concluding this Brief, the individual Execu¬ 
tors and Trustees desire to review, for the convenience 
of the Court,— 

APPELLANT’S CASES. 

Rutherford v. American Security & Trust Company, 
56 App. D. C. 214, 12 F. (2d) 155, appellant’s Brief, 
p. 32: In this case this Court held that a testatrix is 
presumed to have the laws of her domicile in mind. 
Doubtless this is the law. But Professor Scott in his 
recent work on Trusts has said (supra, p. 19) that— 

“the very purpose of conferring the power is to 
enable him (the trustee) to depart from the usual 
rules”, e. y.. stock dividend rule, rule respecting 
gains on sales of trust assets, etc. 

We may properly assume that Mrs. Lincoln knew, or 
was advised of, the rules of construction obtaining in 
this jurisdiction (though at the time her Will was 
made the practice governing distribution of non-resi- 
duary income was the antithesis of that required under 
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the rule adopted in the Slocum Case), and that her very 
purpose in conferring power and authority upon her 
Executors and Trustees was to enable them, from the 
very beginning of the administration of her estate, 
to depart from the usual rules. That the power con¬ 
ferred was to become immediately operative is evi¬ 
denced by the fact that it is conferred upon her Execu¬ 
tors as well as upon her Trustees. 

Matthews Will, 255 App. Div. SO, 5 X. Y. S. (2d) 707, 
appellant’s Brief p. 36, held that a trustee with broad 
powers to determine income and principal questions 
could not “decide” to deprive a widow of her statutory 
dower rights. As the Court said— 

“he (the trustee) could not lawfully declare that 

to be income which was principal.” 

The individual Executors and Trustees do not quarrel 
with this proposition. A testator may not lawfully 
deprive his surviving spouse of her dower rights; and 
hence the Court properly held that he may not em¬ 
power his trustee to do so. 

Talbot’s Will . 9 X. Y. S. (2d) S06, appellant’s Brief, 
p. 37, has be£n referred to before. It is but a Sur¬ 
rogate’s opinion, was never passed upon by the Ap¬ 
pellate Division or Court of Appeals of Xew York (as 
was the Chase National Bank Case, supra), but is 
nevertheless extensively quoted by appellant to sup¬ 
port its position, in spite of the fact that Professor 
Scott, in view of its unimportance as an authority, 
relegates it to a footnote without comment, save “But 
see”. Scott on Trusts, 1939 Ed. footnote, p. 1276. 

The whole sentence from section 511a of Perry on 
Trusts, of which sentence a part is quoted on page 40 
of appellant’s Brief, reads— 


30 


“The owner of the property may of course con¬ 
fer upon another an absolute and uncontrollable 
power over it; but it is the policy of the law to 
limit irresponsible power as much as possible/’ 
etc. 

The omitted portion of the sentence appears before the 
semi-colon. The individual Executors and Trustees 
do not quarrel with the quotation, taken as a whole. 

American Board of Conrrs. v. Ferry, 15 Fed. 696: 
The Court properly held, as the quotation from its 
decision appearing on page 40 of appellant’s Brief in¬ 
dicates, that an executor could not 

“under the pretense of exercising such a power, 
refuse to pay the legacies clearly bequeathed # * * 
or otherwise depart from the plain and obvious 
meaning of the will.” 

The Court continues with this sentence, not quoted by 
appellant: 

“Such gross departure from the manifest in¬ 
tention of the testator would be considered by the 
court as evidence of a fraudulent exercise of the 
power conferred. In other words, an umpire, how¬ 
ever plenary his authority, must act in good faith 
in the execution of his powers”. 

The individual Executors and Trustees do not quarrel 
with this proposition. They desire to exercise the 
power conferred upon them to carry out the intention 
of the testatrix,—not to depart from it. 

Xor do the individual Executors and Trustees dis¬ 
agree with the results reached in the cases of Quinn v. 
Gardner , 32 F. (2d) 772, and Mielcuszny v. Rosol, 317 
Pa. 91, 176 A. 236, cited in appellant’s Brief, p. 41. 
The former case involved exercise of discretion in 
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bankruptcy proceedings; the latter, the exercise of 
judicial discretion upon an application to open a 
judgment. 

The case of The Styria v. Munroe, 186 U. S. 1, ap¬ 
pellant’s Brief, p. 41, is interesting; but its applica¬ 
tion to the present problem is not apparent. The 
syllabus of that case reads— 

“The Styria, an Austrian steamship sailing 
from Trieste via Sicilian ports to New York, took 
on board at Port Empedocle, Sicily, a quantity of 
sulphur for New York. Before sailing the master 
learned that war had broken out between Spain 
and the United States, and as sulphur was an ar¬ 
ticle contraband of war, he had the sulphur all 
unloaded and warehoused at Port Empedocle be¬ 
fore sailing. This court holds that the master of 
the Styria was justified in relanding and ware¬ 
housing the contraband portion of the cargo and 
that in doing so he had reasonable regard for the 
interests of both ship and cargo.” 

In Norris v. Clinkscales, 47 S. C. 488 appellant’s 
Brief, p. 42, the Court held that— 

“the order of a circuit judge in excluding second¬ 
ary evidence is appealable, when such refusal dis¬ 
closes the commission of errors of law.” 

We believe this proposition to be sound. 

State v. Hultz , 106 Mo. 41, 16 S. W. 940, appellant’s 
Brief, p. 41: This was a murder case, in which it was 
held that— 

“the character and form of the evidence to au¬ 
thorize the appointment of the elisors rests in the 
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discretion of the trial court, and its action will not 
be disturbed in the absence of evidence showing it 
to have been arbitrary and unjust.” 

We believe this proposition also to be sound. 

Schlau decker v. Marshall, 72 Pa. 200, 206, appel¬ 
lant’s Brief, p. 42: This case involved the exercise of 
discretion in the consideration of an application for 
a license to establish an eating house. Doubtless, also, 
the Court’s conclusion in this case was correct. 

It is, perhaps, worthy of note that all of the above 
cases deal with the exercise of “discretion”, by courts 
and individuals; but one thereof involves exercise of a 
testamentary power. The word “discretion” nowhere 
appears in Mrs. Lincoln’s Will. She “authorizes and 
empowers” her Executors and Trustees to “decide 
finally” certain questions. 

Appellant’s caseSthus fail to throw helpful light upon 
the problems involved in this case. Indeed, the only 
case {Talbot’s Will, supra) bearing directly upon the 
exercise of testamentary powers to modify rules of 
construction is a nisi prius opinion referred to by Pro¬ 
fessor Scott in his footnote as a “but see” case. 

As this is a “construction case”, and as, in the final 
analysis, the words used by the testatrix in creating the 
power under consideration were few, simple, and 
should be decisive, we venture a quotation from the 
case of Damutli v. Lee, 163 X. Y. 478, which quotation 
we believe to be both pertinent and worthy of thought¬ 
ful consideration: 

“In the controversy over this simple paragraph 
we have an apt illustration of the anomaly that in 
this age of legal construction the most simple and 
direct path to truth is often obstructed by techni¬ 
calities which are invoked in the name of justice. 
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To the lay mind this language might seem to be 
simple, unequivocal and even conclusive. But 
under the microscopical scrutiny of the trained 
legal mind it becomes a subtle thing of doubtful 
and mysterious import, which requires analysis by 
a process which, for want of a better name, is called 
construction. It is a notable feature of this proc¬ 
ess that the difficulty of its application always in¬ 
creases in geometrical ratio with the simplicity of 
the subject upon which it is to operate.” 

The individual Executors and Trustees respectfully 
urge that the simple, unequivocal words used by Mrs. 
Lincoln in creating the power here involved be not 
transformed, through “construction”, into language 
of doubtful and mysterious import, with resultant de¬ 
struction of a power created by the testatrix for the 
benefit of her children and grandchildren. 

CONCLUSION. 

I. The first and great rule in the exposition of wills 
is that the intention of the testator, expressed in his 
will, shall prevail, provided it be consistent with the 
rules of law. The law does not forbid distribution of 
non-residuarv income and stock dividends to life-bene¬ 
ficiaries: their allocation to corpus (in some jurisdic¬ 
tions) results from the operation of rules of construc¬ 
tion. The plain intention of the testatrix, as found by 
the Court below, was to conduce distribution of accre¬ 
tions to her estate to her named life beneficiaries. 

II. By the terms of a trust the trustee may be em¬ 
powered to determine what receipts should be treated 
as income and what receipts as principal. The mere 
fact that the trustee does not follow the rules which 
would be applicable if no such power were conferred 
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upon him does not constitute an abuse of discretion. 1 

III. The Executors of and Trustees under the Will of 
Marv H. Lincoln unanimously desire to distribute to 

* V 

the life beneficiaries thereunder the noil-residuary in¬ 
come; and all of said Executors and Trustees pray a 
construction of the Will and the instructions of the 
Court respecting: distribution of the stock dividend. 
The Court having decided these matters favorably to 
the life beneficiaries and instructed the Executors and 
Trustees accordingly, its Decree should be affirmed. 

IV. The rule that all powers of trustees are held 
jointly is believed to be founded in the mediaeval land 
law relating to joint tenancy. Under modern trust in¬ 
struments a “majority rule” would be safe, practical, 
and conducive to the prompt and efficient administra¬ 
tion of trust estates. It is respectfully submitted that 
such a rule might well be adopted in this case. 

Norm ax B. Frost, 

Frederic N. Towers, 

In Proper Person. 


1 This paragraph in haec verba from Scott on Trusts, 1939 Ed. Sec. 
233.5, p. 1276. 
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STATEMENT OF THE CASE. 

As this appeal is to be presented to this Court by 
the corporate executor and trustee as the Appellant, 
and briefs will doubtless be submitted by other parties 
to the action as Appellees, we make but a limited 
statement as it relates to the life beneficiaries. 
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In the Synopsis of Answers of Defendants, the Ap¬ 
pellant (App. Brief p. 8) merely states that the life 
beneficiaries filed answers concurring in the views of 
the individual executors and trustees, whereas the an¬ 
swers of each of the five life beneficiaries (R. 21, 23, 
24, 25, 26) separately alleged that under a proper con¬ 
struction of the terms and provisions of the Last Will 
and Testament of Mary H. Lincoln, they were entitled 
to the entire income of said decedent’s estate, includ¬ 
ing all income received from assets used in the course 
of administration for the payment of debts, taxes and 
expenses of administration, no part of which income 
is properly allocable under said Will, to principal, and 
that said life beneficiaries are likewise entitled to the 
distribution to them of the stock dividend referred to 
in the Bill to Construe. 

Considerable emphasis is given to certain words and 
phrases used by the testatrix (App. Brief p. 4). These 
Appellees respectfully contend that the will as a whole 
(R. 10) should be considered by the Court, reserving 
for argument any specific word or phrase that requires 
consideration. 

The facts as to the ages of the life beneficiaries and 
their marriage status were specially found by Mr. 
Justice O’Donoghue in his separate Findings of Fact 
and Conclusions of Law (R. 118) who added “None 
of these grandchildren has ‘any issue by direct de¬ 
scent’ competent to take the residuary estate under 
the terms of the will.” Upon these Findings and the 
Conclusions of Law, the Decree dated June 7, 1939, 
was entered (R. 122) to which Appellant’s Notice of 
Appeal has been taken (R. 123). 

All persons in being presently and contingently in¬ 
terested under the provisions of the Lincoln will were 
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brought in by the Bill to Construe, giving the Court 
complete jurisdiction over the parties and over the 
subject matter. 

SUMMARY OF ARGUMENT. 

I. Rules of construction will always yield to a con¬ 
trary intent expressed in the trust instrument provided 
no restriction imposed by law will be violated. 

II. There is no rule of law applicable to the Lincoln 
will which precludes the testatrix from distributing as 
income the stock dividend declared by the Continental 
Illinois National Bank and Trust Company, or from 
distributing all income received by the executors and 
trustees on the assets of the estate used to pay debts, 
legacies and administration expenses, amounting to 
$ 38 , 018 . 34 . 

III. The language of the Lincoln will was plain that 
the executors and trustees had complete authority to 
decide that both the income withheld and the stock 
dividend in question were income and it was their duty 
to distribute the same to the life beneficiaries. 

IV. The express desire of the testatrix was that when¬ 
ever feasible the decision of the executors and trustees 
as to what was income and what was principal, should 
be in favor of the life beneficiaries. 


I. 

The Rule Adopted in the Slocum Case Will Yield if a 
Contrary Intention Can be Found in the Will. 

An examination of the various cases which have 
dealt with the general rule for the capitalization of 
income not realized on the clear or true residue of the 
estate, gives added emphasis to the point that the 
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general rules on the subject are merely prim a facie 
and potentially subject to an exception by virtue of 
indications of a contrary intention manifested by the 
trust instrument. It should be noted that the Restate¬ 
ment of the Law of Trusts, Section 234, qualifies the 
rules there formulated by the condition that it is not 
‘‘otherwise provided by the terms of the trust”. 

The Slocum will. 

The corporate executor and trustee contends that 
the Slocum case, Proctor, et al. v. American Security 
and Trust Company. Executor et al., 69 App. D. C. 70; 
98 F. (2d) 599, precludes the executors and trustees 
under the Lincoln will from making the disposition of 
the $38,000 fund of accumulated income. 

An analysis of the provisions of the Slocum will and 
then of the Lincoln will clearly will demonstrate that 
it would not be proper to apply the Slocum rule to the 
Lincoln will. 

While it is true that by a codicil to the will of Mr. 
Slocum, the American Security and Trust Company 
was named as the sole executor and sole trustee, the 
will of the testator as prepared and probated ap¬ 
pointed the Trust Comijany and Richard W. Hvnson 
to be the executors (Item XVII) and the Trust Com¬ 
pany was named as the sole trustee (Item XVI). The 
entire scheme of administration by the will is predi¬ 
cated upon the separate, distinct and limited duties 
with which the testator clothed his executors. The 
language employed by the testator and attributed to 
him as indicating an intent which this Court found con¬ 
trolling, has features that are entirely absent from 
Mrs. Lincoln’s will. 
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The executors in Mr. Slocum’s will were “directed” 
to pay debts. Certain legacies were bequeathed and 
obviously it devolved upon the executors to pay them. 
Item IX then authorized and directed the executors to 
select high grade securities for a trust to produce $600 
which were then bequeathed to the Trust Company 
as trustee to “collect all revenue and income arising 
therefrom” and to pay over “out of the income arising 
therefrom” the $50 monthly to the named beneficiary. 
Then follows certain general legacies. 

Item XVI directs the executors as such to make sale 
of all real estate and any securities of a speculative 
character and continues: 

“When the rest, residue and remainder of my 
property and estate aforesaid shall have been thus 
reduced to cash and sound securities, my execu¬ 
tors shall divide the same into a sufficient number 
of equal parts or shares * # *”. (Italics sup¬ 
plied.) 

The testator then gives and bequeaths “one (1) of 
the aforesaid equal parts or shares unto the aforesaid 
American Security and Trust Company”, to hold the 
same, to “collect all revenue and income arising there¬ 
from” and after payment of charges thereon “to pay 
over the net income arising therefrom” to a niece 
Margaret F. Proctor. 

This Court considered the particular share set aside 
for Margaret F. Proctor as typical of the careful way 
in which the testator devised and bequeathed his prop- 
ertv. Our reaction to the Slocum will would extend 
this Court’s analysis much further in deducing the 
right of Margaret Proctor to her claim to income. The 
executors, neither by direct language employed in that 
will, nor by any possible inference had any authority 


6 


over the payment of income to the annuitant or to the re¬ 
spective life beneficiaries named in the will. The Trust 
Company is solely empowered to pay the income un¬ 
der Item IX and under all of the subdivisions of Item 
XVI. The testator was never content to say that his 
executor and trustee was to pay the income but it was 
solely the prerogative of the Trust Company as trustee. 

The rest, residue and remainder under Item XVI of 
1 the will is given to the American Security and Trust 
Company mentioned with its full name as the recipient 
from the executors of each part or share it is to hold 
as trustee. As the executors make the divisions the 
testator gives awl bequeaths the share or part to the 
Trust Company which alone is authorized to distribute 
the income. In each separate share or part the re¬ 
spective beneficiary is entitled to and to no more than 
the “net income arising therefrom’’. 

TVe thus may consider the supposititious claim of 
Margaret Proctor for a payment of income in the early 
stages of the estate’s administration. A request to 
the executors would require a refusal because the will 
gives the executors no power over the distribution of 
the income either expressly or by reasonable implica¬ 
tion. It may then be assumed that she requests the 
income from the corporate executor and trustee who 
would say that as the executors have not made the 
division into shares, it had received nothing to con¬ 
stitute the trust, either principal or income. 

TVe indulge in this analysis of the Slocum will to 
emphasize the difference between the two wills and to 
bring out more clearly our argument that if the Slocum 
will required this Court to adopt the general rule of 
restriction of the distribution of certain portions of 
the income of the estate, the Lincoln will is equally 
clear as an exception to the rule. 
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The rule adopted for the District is substantially 
that any income accruing in the hands of the executors 
on so much of the estate of the decedent that is not a 
part of the clear residue is to be capitalized and added 
to the corpus and not distributed as income. We would 
add that this rule has always yielded to a contrary 
intent indicated by the instrument creating the trust. 

The draftsman of the Slocum will whollv failed to 

♦ 

make any provision for the distribution of any income 
until after the income came into the hands of the trus¬ 
tee. It remained in the hands of his executors without 
the slightest express power or an express or implied 
discretion as to its distribution. It was for that very 

w 

infirmity that this Appellant which was the plaintiff 
in the Slocum case, sought the instructions of the Court 
below. 

This Court found that the questioned income was 
not disposed of by the Slocum will either expressly or 
otherwise and therefore it should be transferred by 
the executors to the residuary trust as a part of its 
corpus. 

The Lincoln will. 

There is no so-called “clear residue” in the Lincoln 
will. In the first place the three named executors are 
also the trustees. Obviously, there was no such de¬ 
layed point of time when income had accrued and was 
available for payment to the life beneficiaries. The 
fact is that these executors actually paid income from 
the undivided estate long before the expenses of ad¬ 
ministration had been paid. There was no suggestion 
at any time by either the corporate executor or the 
individual executors that the life beneficiaries could 
not be paid income until the “clear residue” of the 
estate had been established. The fact is to this date, 
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that as the will is drawn the executors could continue 
to pay the income until the termination of the trust. 
The entire residuary clause is one of words and 
phrases and not of substance. There is not the slight¬ 
est necessity for a trust of the residuary estate. There 
is no reason to consider the whole scheme other than 
that of executors acting with trustees’ functions. 

The leading case of Me Alpine & Potter, 126 X. Y. 
285, 289; 27 X. E. 475, on the dual capacity in which 
an executor and trustee may act is pertinent to our 
analysis of the Lincoln will. On a question of com¬ 
missions to a fiduciary in two capacities the will was 
almost identical with that of Mrs. Lincoln creating a 
so-called residuary estate which the testator gave, de¬ 
vised and bequeathed “to my trustees hereinafter 
named.” There the Court said at page 2S9: 

“To the ordinary duties of an executor may be 
added the performance of a trust in such a man¬ 
ner that the two functions run on together. It is 
the duty of an executor as such to pay to a legatee 
the amount of the legacy in the manner and at the 
time provided by the testator, and it does not 
change that duty that the payment of the principal 
is postponed and the income made payable an¬ 
nually in the meantime. A trust dutv mav thus 

* ♦ V 

be imposed upon an executor which thereby be¬ 
comes and is made a function of his office.” 

There is no direction in the Lincoln will to sell any 
portion of the estate to establish a “clear residue” as 
the Slocum will provided. Although there are three 
annuities of $1,200 each, or in the aggregate six times 
the annuity of $600 established by the Slocum will, 
there is no corresponding provision in the Lincoln will 
for the setting aside of a fund to produce the annuities. 

Then follows the “Seventh” paragraph where all of 
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the rest, residue and remainder of her estate is given, 
devised and bequeathed to the trustees. So far as the 
will as a whole is concerned, if it read that the specific 
bequests and devises in the First to the Fourth para¬ 
graphs shall be carried out by the executors and the 
two legacies of $2,000 each in the Fifth and Sixth para¬ 
graphs be paid and the balance of the estate be held 
undivided to pay from the income (a) the three $1,200 
annuities, and (b) one-half of the “balance of the net 
income” to the two daughters equally and the other 
one-half to the grandchildren equally, all to be done 
by these executors, we would have the clear intention 
expressed in its simplest form. This would not de¬ 
stroy any plan or specific direction made in any portion 
of the will. At no point of time was it necessary for 
the three named executors to cease acting as such and 
then to commence acting as trustees. The scheme of 
the will is one that if the executors had been named in 
that capacity only they could have executed the will to 
its ultimate and final conclusion. The specific power to 
decide what is income, etc., is given to “my executors 
and trustees”. There is no analogy between the pro¬ 
visions of the Slocum and Lincoln wills. 

The appellant with great effort has endeavored to 
pick out certain words and phrases found in the Slocum 
will and then contents itself with finding similar words 
and phrases in the Lincoln will. Counsel have utterly 
failed to observe what this Court pointed out when 
Mr. Slocum used the expression “net income’*. Even 
after quoting from this Court’s opinion in the Slocum 
case (B. 29) the appellant makes no effort to discern 
exactly what this Court said. We refer to the same 
portion at page 602 of the Slocum case, which we take 
the liberty of paraphrasing as follows: 
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We are unable to get away from the idea when this 
testator (Slocum) set up these residuary trusts 
(by having the two executors make the divisions 
and then deliver the shares to the one corporate 
trustee) and directed that the “rest, residue and 
remainder” of his (Slocum’s) estate should be 
transferred (by the two executors) to such trusts 
(to be administered by the one trustee) and that 
the life beneficiaries thereof were to receive the 
“net income” therefrom (that is from the separate 
shares or parts, divided by the two executors and 
afterwards turned over to the one trustee to invest 
and reinvest), he meant what he said. 

This Court in effect said that the testator ( Slocum) 
had wholly neglected to dispose of questioned income 
and for this reason, it was to be added to the corpus 
under a general rule adopted for the District. 

The rule for capitalization of income has always 
yielded to a contrary intention. 

The very comprehensive opinion of this Court in the 
Slocum case indicates clearly that much weight was 
given to the case of Williamson v. Williamson, 6 Paige 
(X. Y.) 298, referred to as the early American case, 
and which it was noted was followed in Matter of Ben¬ 
son, 96 X. Y. 499: 48 Am. Rep. 646. 

Apparently Xew York was the pioneer in giving 
recognition to early English cases which this Court 
recognized. The rule was always flexible in Xew York. 
In the case of Matter of Lord , 134 Misc. 198; 136 X. Y. 
S. 136, affirmed without opinion, 228 App. Div. 771, 
one of the Surrogates of the County of Xew York 
found occasion to give emphasis to the rule of adding 
the income when “not otherwise disposed of by the 
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terms of the will” to the capital to obtain the true 
residue. In that ease the contention had been made 
that the husband receiving an outright one-third of the 
rest, residue and remainder was entitled to one-third 
of the income received during the administrative year. 
The Surrogate said: 

“The testatrix could have provided that bene¬ 
fit for him, but she did not.” 

In the following year the other Surrogate of the 
same County of New York considered the same prob¬ 
lem in Matter of Wintlirop, 136 Mise. 237. There the 
entire residuary estate was bequeathed to trustees for 
the benefit of decedent’s son. The will provided for 
the review of investments and that certain precautions 
be followed to “to ensure that the annual income shall 
during my son’s lifetime be kept up to as high a level 
as possible.” The executors were prepared to pay the 
entire income to the son but the trustees objected 
relying on the rule of the Williamson case and Matter 
of Lord (supra). To this the Surrogate answered that 
the contention of the executors w~as correct. He said 
at page 239 : 

“The testatrix intended her son to have the entire 
income of her net estate less the two annuities, 
during his life (italics from opinion). The lan¬ 
guage of the 11th paragraph of her will, quoted 
above, is an additional indication of this intention. 
There is no language, express or implied, from 
wilich it could be held that the testatrix contem¬ 
plated the increasing of the residuary left in trust 
for her son by addition of any part of the income 
wilich had accumulated during the first year of 
the administration of her estate. She evidently 
used the wmrd ‘income’ in its ordinary sense, and 
cannot be held to have intended to give him income 
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diminished in the manner contended for by the 
trustees. ” 

A particular analysis of the Slocum decision shows 
that exceptions were noted to the application of the 
general rule. * 

The general rule which this Court in the Slocum case 
found better supported by reason and hence which it 
said would be followed in this jurisdiction, has always 
yielded to a contrary intent when disclosed by the par¬ 
ticular testamentary instrument. The opinion clearly 
shows that the conclusion there reached was due to 
the absence of an expression of intent in the Slocum 
will. This Court, after stating the existence of the rule 
and reviewing the provisions of a typical item of the 
will, said at page 601: 

There is nothing in the will to indicate that 
testator would prefer the first life beneficiary to 
receive a larger sum during the administration of 
the estate than thereafter , or larger than that 
which subsequent life beneficiaries would receive; 
* * * There is nothing to indicate that such 
‘windfall’ to the life beneficiaries, during the 
course of administration was intended. As intent 
is not expressly shown, we will quote further from 
the Williamson Case, supra, and then review the 
authorities.” (Italics supplied.) 

! The quotation from the Williamson case made by 
this Court was in part: 

‘‘It was not the intention of the testator to give 
his wife the interest or income of his whole per¬ 
sonal estate * * * ” 

The quotation which this Court made from the Wil¬ 
liamson case is particularly illuminating in that the 
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rule accepted in the "Williamson case and adopted for 
the Slocum case appears to have been found applicable 
because of the absence of any intention by the partic¬ 
ular will then considered, to provide otherwise. In 
fact the other cases from which this Court quoted in 
the Slocum case each show that the decision was so 
reached because the will did not provide any escape. 

From the case of Stanley v. Stanley, 108 Conn. 100, 
this Court quoted (at page 603) two paragraphs of the 
opinion in that case. In between the paragraphs thus 
quoted from the Stanley case there appears in the 
Stanley opinion a quotation from a case in the Court 
of Appeals of New York which referred to the dis¬ 
position of undisposed of income “in the absence of a 
contrary intention found in the will”. ( Matter of 
Allen , 151 X. Y. 243 at 249; 45 X". E. 554.) Again on 
the preceding page 10S the Court in the Stanley case 
said: 


“There is no indication of an intention upon 
her part to give Alix AY. Stanley a greater share 
of the residue than one-half. Equality in the dis¬ 
position of the residue was her purpose.” 

In the Benson case, supra, the residuary estate was 
to be divided into shares, two-fifths to a brother, one- 
fifth each to two nephews and “the remaining fifth 
thereof to his executors upon trust” for the widow. It 
was there held that the widow was entitled under the 
New York rule to the income on her one-fifth of the 
residuary estate computed from the date of death. 
Four-fifths of the residuary estate was not payable 
until one year from the date of death and without in¬ 
terest. There was thus an accumulation of income 
which the Court said was ordinarily not important but 
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continued (page 511) “Here it was important to the 
widow that everything should be added to the residue 
which belonged there”. The widow who was to receive 
the income from only one-fifth of the residuary would 
never be entitled to the income as income that had ac- 

i 

crued on the four-fifths which had been otherwise dis¬ 
posed of or had lapsed. The rule as applied was ob- 

viouslv for the widow’s benefit as she then became en- 
* 

titled not onlv to the income of one-fifth of the clear 
residue but to the return resulting from the additions 
to the corpus of her one-fifth share of the undisposed 
of income. 

This Court in the Slocum case cited York v. Mary¬ 
land Trust Company , 150 Md. 354; 133 A. 12S, in sup¬ 
port of the general rule, and quoted from the opinion 
in that case. It appears clear from the very first part 
of the quotation how the Court in the York case ar¬ 
rived at its conclusion, where it said: 

“There is no provision requiring the payment 
of the income from the entire estate to the appel¬ 
lant ; the will specifically limits her income to the 
balance of the income received from the trust es¬ 
tate * * *” 

so that 

“in the absence of a contrary intention on the part 
of the testator exhibited in his will, the general 
rule” 

is to be applied. 

The lack of testamentary direction or authority in 
the York case gave the Court concern in not being able 
to adopt an interpretation of that will in line with what 
had been undoubtedly contended for. The Court cited 
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the former case of Hunter v. Hersperger, 96 Md. 292, 
and quoted in part 

“that such questions must be governed by the in¬ 
tention of the testator when that can be ascer¬ 
tained from the will”. 

Notwithstanding the authority for the general rule 
found in Section 234 at comment (g) of the Restate¬ 
ment of the Law of Trusts, which is quoted by this 
Court at page 604, we believe that comment (g) should 
be read with the qualifying preface to the rule under 
that section which reads: 

“Sec. 234—When Income Begins. Except as 

otherwise provided by the terms of the trust 
* * # * ? 


As we stud}' the Slocum case and carefully read the 

Slocum will, it seems perfectly clear that the general 

rule was followed only because it applied to that will 

and in the absence of anv contrarv intent. If an in- 

» * 

tent, as is readily found in the Lincoln will had been 
present in the Slocum will, we feel confident that this 
Court would have found an exception to the general 
rule. 

The full income should be paid to the life beneficiaries 
under the clear provisions of our will. 

We repeat the pertinent portion of the Lincoln will 
showing the preference to be accorded the life bene¬ 
ficiaries. In paragraph “Eleventh” the executors and 
trustees have been given powers and authority in ad¬ 
dition to those of a general nature, in part as follows: 

“to decide finally any question that may arise as 
to what constitutes income and what principal,— 
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it being my wish, however, that whenever feasible 
their decision be in favor of the life beneficiaries 
named herein.” 

In the special findings of Mr. Justice O’Donoghue 
(R. 119) it was found that the two daughters, were 
respectively, 67 and 63 years of age when the will was 
executed in December, 1935. The older daughter has 
since died leaving a son, Lincoln Isham, then 43 years 
of age. There were also two other grandchildren then, 
respectively, forty and thirty-five years of age. It was 
specifically found as a fact that none of the grand¬ 
children has anv issue bv direct descent. 

• * 

For the reason that Mrs. Lincoln knew the primary 
objects of her bounty were to have absolute preference 
over any remaindermen, she had her will to clearly 
provide that whatever decision be made by her execu¬ 
tors it should whenever feasible, be in favor of the 
life-beneficiaries named in the will. 

Unlike the Slocum will and those which had followed 
the rule for the capitalization of income, we respect¬ 
fully submit that the Lincoln will clearly shows that 
the life beneficiaries were to be preferred and in con¬ 
sequence the rule of the Slocum case will yield to such 
a contrary intent. 

n. 

The Analysis of the Stock Dividend Shows That no 
Rule Will be Violated. 

The appellant at the commencement of its argument 
(App. Brief, p. 17) gives considerable emphasis to 
figures in order to demonstrate the value of the stock 
dividend in question. It goes further to show the 
value of prospective similar dividends on the bank 
stock and indulges in the speculation of possible stock 
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dividends which may be declared on other stock hold¬ 
ings in the residuary estate. 

On page 26 of the Brief, counsel attempts to sum¬ 
marize a possible destruction of the trust in the ag¬ 
gregate of $264,818.84. In the consideration of this 
problem, it must be pointed out that in any method of 
fiduciary accountancy a trustee under these particular 
circumstances is ordinarily required to maintain book 
values of any investment involved in stock dividends, 
proceeds of rights to subscribe, etc. Of course, we do 
not consider true capital gains and as we have no such 
problem, we do not extend that discussion. 

In the first place the corpus will not be destroyed by 
the distribution of the questioned income. That in¬ 
come arose after the date of death and is true income 
in every sense of the term. IVe say for that item, that 
if it is retained it would constitute an involuntary con¬ 
tribution to corpus by the life beneficiaries. 

Xow let us see how much corpus will be destroyed 
by the payment of the stock dividend to the life bene¬ 
ficiaries. It is shown in the record that this bank had 
on January 8, 1937, outstanding capital stock as fol¬ 
lows: 

$35,000,000. preferred (all of which had been 
purchased by the Comptroller of 
the Treasury to be periodically 
redeemed) 

40,000,000. common (held by the stockhold¬ 
ers) 


making a 

total of $75,000,000. capitalization 

Clearly, for every forty dollars of common stock 
there was thirty five dollars of preferred stock or for 
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every seventy five dollars of capitalization there was 
a lien against it of thirty five dollars. If instead of a 
preferred stock issue the corporation had a bonded 
indebtedness of thirty five million dollars, the equity 
of the common stockholders was exactlv fortv million 

•> i 

dollars in the seventy five million dollars corporation. 
This is the status of our bank stock at the inception of 
the estate. 

As the appellant points out the bank was obliged to 
clear off its preferred stock (mortgage) debt by fixed 
installments. That is true and in furtherance of the 
policy or necessity for so doing the bank by the stock 
dividend paid off ten million dollars of its thirty five 
million dollar indebtedness and reduced the mortgage 
to twenty five million dollars. 

The question is where did the ten million come from? 
The answer is from the earnings of the corporation 
which, except for the necessity of clearing off the 
mortgage, would have gone to the common stockhold¬ 
ers as cash. The result accomplished by the retire¬ 
ment of the preferred stock was to change the capital 
structure as follows: 

$25,000,000. preferred stock 
50,000,000. common stock 

leaving $75,000,000. capitalization unchanged. 

■ After the stock dividend the situation changed so 
that for every fifty dollars of common stock there was 
only twenty five dollars of preferred or the same sev¬ 
enty five million dollar corporation had only a twenty 
five million dollar mortgage. Instead of merely main¬ 
taining the book value of the holdings of the bank 
stock, under the appellant’s theory the retention of 
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the stock dividend would increase it by twenty five 
per cent. 

If and when the process of retirement of the pre¬ 
ferred stock is completed, there will come to the estate 
sixty two and one-half per cent more stock. Such 
stock distribution, if retained, would definitely in¬ 
crease the book value of the estate’s holdings by SIVz 
per cent which was never in the contemplation of the 
testatrix nor of her advisors. 

Instead, therefore, of the assumed destruction of the 
trust as imagined by the appellant in its brief (App. 
Brief p. 26), the above analysis destroys the whole 
argument. Our answer to the appellant in order to 
allay its alarm as to the destruction of the trust is to 
forthwith sell the stock and thus avoid for itself the 
problem involved in another stock dividend and the 
annoyance that has been placed on the life benefici¬ 
aries to get the consideration that the testatrix in¬ 
tended. 

On this demonstration alone, it is shown that the 
funds used to pay off the preferred stock were earn¬ 
ings of the corporation and the stock is accordingly 
distributable to the life beneficiaries. 

m. 

The Executors and Trustees of the Lincoln Will had 
the Power and It was Their Duty to Distribute the 
Questioned Income and Stock Dividend. 

The provisions of the will of Mrs. Lincoln, which 
broadened the powers of a general nature were as fol¬ 
lows (R. 15): 

“ELEVENTH: For the purpose of carrying 
out the provisions of this my will, I give unto my 
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executors and trustees from time to time acting 
the following authority and powers, not intending, 
however, by the giving of specific powers to limit 
those of a general nature: 

To retain as part of the principal of the trust 
estate hereby created any shares of stock or bonds 
or other investment of which I may be possessed 
at the time of mv demise; to decide finally anv 
questions that may arise as to what constitutes 
income and what principal,—it being my wish, 
however, that whenever feasible their decision be 
in favor of the life-beneficiaries named herein; 
* * * and to do all other acts and things whatso¬ 
ever that may be necessary and proper in carry¬ 
ing out the terms of this mv will.” 

The Appellant states (App. Brief p. 9) that imme¬ 
diately upon the announcement of the Slocum decision 
(this we assume to be June 12, 1937, when Mr. Jus¬ 
tice Luhring rendered his memorandum opinion) coun¬ 
sel took the position that that case precluded the dis¬ 
tribution of income earned on the portion of the estate 
used for debts, legacies and administration expenses. 
They made no mention then of the power to decide 
what was income and what principal nor did they ap¬ 
prise the life beneficiaries that they would refuse to 
exercise the right to decide. It was the life benefici¬ 
aries who apparently on February 24, 1938, brought 
this paragraph to the attention of the corporate ex¬ 
ecutor and trustee (R. 70). They were invited by the 
individual executors to cooperate in an equity pro¬ 
ceeding and failing to do so the individual executors 
brought on the present proceeding on April 29, 1938 
(R. 1). 

Apparently, from June 12, 1937, the corporate ex¬ 
ecutor and trustee, presumably familiar with the pro- 
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visions of the will, gave no consideration to whether 
or not it had the power to decide what was intended 
by the decedent as to the questioned income and failed, 
when invited to do so, to seek the aid of a judicial in¬ 
terpretation. In this connection we quote the follow¬ 
ing from The Restatement of the Law of Trusts. 

“Section 184. Duty with Respect to Co-Trustees. 

“Comment c. Where co-trustee refuses to con¬ 
cur. Where there are several trustees, action by 
all of them is necessary to the exercise of powers 
conferred upon them. If the circumstances are 
such that it is the duty of the trustees to exercise 
a power conferred upon them and one of them re¬ 
fuses to concur in the exercise of the power, the 
other trustees are not justified in merely acquiesc¬ 
ing in the non-exercise of the power. In such a 
case it is their duty to apply to the court for in¬ 
structions.’ ’ 

The corollary to that rule is that the Court will give 
its instructions and that the trustee will be in duty 
bound to exercise the power. The repeated reference 
by the Appellant to any rule that the individual ex¬ 
ecutors and trustees cannot exercise a discretionary 
power over the objection of the corporate executor and 
trustee (App. Brief pp. 16, 33) will stand only until the 
Court shall act. In fact we infer that the corporate 
executor so understands where it says at (App. Brief 
p. 33) that 

“The determination of the ownership of the 
stock dividend and the fund, therefore, must de¬ 
pend upon the decision of this Court.” 

We sincerely trust that the views of the life bene¬ 
ficiaries may prevail and we shall then expect that the 
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executors and trustees will not hesitate to comply with 
the directions to be given. 

The seizure by the Appellant on isolated words in 
our Lincoln will for interpretation of an otherwise 
clearly indicated intention of the testatrix manifested 
by the whole will, simply beclouds the true issue. We 
discuss one instance. 

The Appellant lays stress on the use of the word 
“intact” in the Lincoln will and in four instances finds 
occasion to use leaded type (App. Brief pp. 4, 21, 27). 
The quotation should be made just as it appears in the 
will, viz.: 

“EIGHTH: I direct my trustees to hold the 
principal of my residuary estate intact for the 
purposes hereinbefore expressed until the death 
of the survivor of my two daughters. * * * ” 

A few lines further in the will practically the same 
provision is made to hold the fund intact until twenty- 
one years after the death of the survivor of the tvro 
daughters and the three grandchildren, when the re¬ 
siduary estate is to be divided and distributed, first to 
'the issue of any grandchildren and if no issue, by 
direct descent, then into three parts to the three named 
charities. 

The word “intact” is defined in Webster’s New In¬ 
ternational Dictionary as “untouched; especially by 
1 anything that harms, defiles or the like; uninjured, 
undefiled; left complete or entire.”. 

There is significance in the definition of “intact” 
which clearly shows that the word has meanings at¬ 
tributable to the particular circumstance. This Court 
used the word “intact” in the Slocum opinion at page 
604 where it was decided that the disputed income, not 
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being disposed of by the will was to be transferred to 
the residuary trust as a part of the corpus. This Court 
there said: 

“Thereafter it would be found intact in the 
corpus of the residuary trusts available for the 
remaindermen.” 

Clearly this means under the definition “untouched, 
etc.” so far as the distribution of that particular item 
is concerned. 

Under the Lincoln will the whole scheme was to keep 
the residuary estate undivided for the very clear pur¬ 
pose of equality of distribution of the income. The 
word “intact” therefore as used in the Lincoln will 
with reference to the residuary estate has the mean¬ 
ing of “left complete or entire”. Perhaps a more 
common word for a will would be “undivided”. 

The reason is obvious for keeping the residuary un¬ 
divided as the income distribution was provided for 
in aliquot shares for the entire existence of the residu¬ 
ary estate. Equality of distribution of the income to 
the life beneficiaries was paramount and assured. 
While the two daughters lived one-half of the income 
was payable to them and all of the half payable to the 
survivor. The three grandchildren were to share 
equally the other half or the whole of the income of 
the residuary estate upon the death of the two 
daughters. There being no prohibition as to this sus¬ 
pension in the District, it was clearly the most satis¬ 
factory way of bringing about a simple method of 
administration and assuring absolute equality in the 
distribution of income. 

The Appellant attempts (App. Brief p. 26) to in¬ 
terpret expressions used in the Lincoln will to spell 
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out a so-called clear residue and thus read into the 
Lincoln will some of the analyses of other wills and 
particularly the Slocum will. As we have shown else¬ 
where in this brief there was no such clear or true 
residue in the Lincoln will as there was in the Slocum 
will and hence there was no basis for adding either 
the stock dividend or the questioned income to the 
corpus. 

i 

Discretionary Powers May be Enforced. 

Counsel cite (App. Brief, p. 36) the case of May¬ 
berry v. Carey, 268 Mass. 255; 167 N. E. 281. That 
will said (p. 257): 

“For the purposes of the administration, set¬ 
tlement or distribution of my estate, I give my 
executor * * * and trustee * * * the right to de¬ 
cide what is capital, what is income and what is 
net income, and whether expenses shall be paid 
from capital or income, and their decision shall 
be final. ” 

Counsel for the appellant in the Court below found 
this case to be an authority if a question arose as to 
the disposition of doubtful proceeds or charges relat¬ 
ing to foreclosed property or for carrying unproduc¬ 
tive real estate. Under the Mayberry case those par¬ 
ticular questions could undoubtedly be decided by the 
executors and trustees under the authority given by 
the Eleventh paragraph of the Lincoln will. Our re¬ 
ply to its brief was that they were safe in offering to 
concur with individual executors and trustees on those 
two items for the very specific reason that there is no 
mortgage held in our trust nor is there any unproduc¬ 
tive real estate. 
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Examining the Mayberry case, it is found that there 
was no such mortgage nor real estate question in¬ 
volved and no question of allocation of charges. On 
the contrary, an acting executor, who had died, had 
written a letter setting forth the amount of income to 
which he determined the life beneficiary was entitled 
under the power he had “to decide what is capital, 
what is income and what is net income.” After quot¬ 
ing the provision of the will, the court said (p. 258): 

“The executor’s determination as to net income 
to December 31, 1926, was a proper exercise of his 
discretionarv powers and is binding upon all par¬ 
ties.” 

At page 259, the court continued: 

“The testator intended that his widow during 
her life should receive the net income of the rest, 
residue and remainder of his estate; and, as there 
are no provisions of the will indicating a different 
intention the net income * * * is to go to her sub¬ 
ject, however, to such right as is given the fiduci¬ 
aries named in article four of the codicil to de¬ 
termine what is net income .” (Italics ours) 

The court then cited Lovering v. Minot, 9 Cush. 151 at 
157, and quoted therefrom: 

“ ‘It is contrary to the presumed intent of the 
testator to narrow the benefit intended for the 
first object of his bounty for the benefit of an 
object more remote.’ ” 

So far as it appears in that decision the word “dis¬ 
cretion” was not used in the will, yet the court found 
that the determination of the net income was a proper 


26 


exercise of discretionary powers and concluded at 
page 259: 

“In view of the fact that the plaintiffs are 
charged with the duty of exercising the discre¬ 
tionary power given them by article four of the 
codicil, and there is no reason to suppose that the 
power will not be exercised, the question relating 
to the trustee’s duty in case they fail to exercise 
this power need not now be answered.” (Italics 
ours) 

Notwithstanding counsel’s comment that the May¬ 
berry case did not involve the exercise of discretionary 
powers that might be contrary to established law, the 
case stands as an authority for our contention that it 
Vas and still is the duty of the executors and trustees 
to follow the clear provisions of the will of our testa¬ 
trix, which are not contrary to law. 

Now that counsel for the Appellant have found that 
there are no proceeds or charges to be considered with 
reference to foreclosed property, as to which they con¬ 
sider the executors could decide under the Lincoln will, 
they say (App. Brief, p. 39) that if some valuable 
rights to subscribe to new stock are received and they 
hre sold, the discretionary powers vested in the ex¬ 
ecutors and trustees of the Lincoln will would enable 
them to make a decision respecting an appropriate 
allocation “and such a decision, if fairly made, would 
be conclusive and final” (quotation is from counsel’s 
brief at page 39). 

This is another gracious concession from the Appel¬ 
lant, perhaps because we have no question of the pro¬ 
ceeds of rights involved in this case. However, we 
wonder why counsel could not have been equally so¬ 
licitous of the performance of the trustee’s duties with 
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reference to our stock dividend by finding that there 
might be a possible allocation between income and 
principal. 

There is more authority for apportionment of stock 
dividends than any other subject. In discovering some 
isolated word or phrase in the Talbot case, supra, 
counsel overlooked at pp. 141, 142, where Surrogate 
Taylor commented on the subject of such allocation 
quoted from the case of Equitable Trust Co. v. Pren¬ 
tice, 250 N. Y. 1; 164 N. E. 723, which said in part that 
stock dividends “have predominantly the quality of 
an increment to principal, though at times, in further¬ 
ance of intention, they have been classified as income.” 

Continuing, the Surrogate said (p. 142): 

“The test to be applied with respect to stock 
dividends are (1) the source of the property paid 
out in the form of an extraordinary dividend, and 
whether there has been a distribution or dividend 
of the earnings, profits or accumulations of the 
corporation; and (2) the language of the will.” 

The Appellant cites and quotes (App. Brief p. 36) 
from two New York cases and says they are directly 
in point upon the question of power of the executors 
to decide what is income and what principal. Our 
answer is that they do not nor did they have any in¬ 
tention of deciding our question. It is indeed singular 
to note that the Appellant glosses over, at the same 
page 36, the case of Mayberry v. Carey, 268 Mass. 
255, 167 N. E. 281, which we had contended below and 
still contend is directly in point. 

Taking the Matthews case, 255 App. Div. 80; 5 N. Y. 
S. (2d) 683, there was involved the right of a widow 
to elect to take her intestate share of the decedent’s 
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estate as against the provisions made for her by the 
will. Several clauses of the will were considered as 
to the powers of the executors, through the exercise 
of their discretion or otherwise, to contravene the stat¬ 
ute and among others was the clause the Appellant 
quotes at page 36, which said that the trustee could 
decide what shall be income and what shall be princi¬ 
pal. Both the Surrogate and the Appellate Court said 
that the widow need have no concern that the trustee 
would make a decision adverse to her right to have as 
income everything that was income. 

The Surrogate in his opinion (164 Misc. 578, 300 
X. Y. S. 461) said that it should not be presumed that 
the testator had intended that the trustees would be 
permitted to create an invalid accumulation of income 
given by the testator to his wife nor to so burden the 
income as to largely impair it and destroy the scheme 
of his will, and thus bestow upon his wife a right to 
elect to take her intestate share outright as against 
the provisions of his will. 

On the appeal the Court agreed with the Surrogate 
on this one paragraph and merely added that the dis¬ 
cretion there to be exercised w-ould have to be so ex¬ 
ercised in a way genuine and not arbitrary. Reading 
that conclusion into what the Surrogate had said, it 
was definitely held for that will that if the trustee at¬ 
tempted to impose a charge on the income it w’ould 
have to stand the test of being a genuine, well-consid¬ 
ered and not an arbitrary exercise of discretion. The 
Court added, what our Appellant has seen fit to itali¬ 
cize, that that trustee upon the circumstances of his 
trust could not declare that to be income vilich w*as 
principal and vice versa. To sanction such an attempt 
w’ould give the widow the right to take her intestate 
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share against the direct intent of the testator. In other 
words, the court would intervene to see that the trust 
would be preserved both in substance and form. 

The other case of Matter of Talbot, 170 Misc. 138, 
9 N. Y. S. (2d) 806, cited by the Appellant, authorized 
the trustees to determine whether any moneys, stocks 
or securities received by them are to be considered as 
capital or income. The question there was as to the 
distribution of capital gains. The Surrogate said that 
the precise question had not arisen in New York. He 
found no help from stock dividend cases cited by coun¬ 
sel and sought refuge behind the fact that the will 
was the work of a competent draftsman and if it was 
the intention to invade the trust the testator could 
have so provided. 

There is no suggestion that the Court was referred 
to the case of Dumaine v. Dumaine, 16 N. E. (2d) 625, 
118 A. L. R. 834, a clear cut and an appellate court 
authority directly against the Talbot case and the Ap¬ 
pellant’s contentions. The Court below found that 
case sufficiently important that it cited it in the special 
findings (R. 121) as authority for the conclusion 
that the power to decide given by Mrs. Lincoln to her 
executors and trustees violated “no positive rule of 
law, but involves merely a determination contrary to 
rules of construction, which ever yield to the conflict¬ 
ing intention of a testator.” 

See also 

Chase Naitonal Bank v. Chicago Title & Trust 
Co., 246 App. Div. 201; 284 N. Y. S. 472, aff’d 
271 N. Y. 602, no opinion. 
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TV. 

The Life Beneficiaries Were the First and Primary 
Objects of the Bounty of the Testatrix. 

Little should be required to demonstrate that Mrs. 
Lincoln had but a casual concern either for the issue 
of her grandchildren or the three charities. It is the 
common custom of the draftsmen of a will to save a 
possible intestacy by adding some charity or public 
institution as the ultimate recipient of the bounty of 
the testator, particularly when there is a very well- 
founded belief that the class of the immediate bene¬ 
ficiaries may be exhausted. Such was the Lincoln 
familv. 

The rule has been that the intention of the testator 
as expressed by the will and shown by extrinsic evi¬ 
dence, will be paramount in the interpretation to be 
given the testamentary document. 

We repeat the clear and unequivocal language of 
Mrs. Lincoln's will that 

“it is my wish, however, that whenever feasible 
their decision be in favor of the life-beneficiaries 
named herein” 

and respectfully submit that this Court may find it 
proper to affirm the determination of the lower Court. 

CONCLUSION. 

1 1. There is no irrevocable rule that non-residuary 

income must be allocated to the corpus of the estate 
or trust. 

2. The rule for the capitalization of non-residuary 
income will always yield to a contrary intent if it can 
be ascertained from the will and any extrinsic evidence. 
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3. It was the intention of the testatrix that the life- 
beneficiaries receive the greatest benefit that could be 
consistently accorded to them. 

4. Neither the distribution of the non-residuary in¬ 
come nor the stock dividend would impair the corpus 
of the residuary estate and it is the dutv of the execu- 

* w 

tors and trustees to pay and distribute the same to the 
life-beneficiaries. 

The Decree should be affirmed. 

Respectfully submitted, 

John A. Kratz, 

Attorney for Appellees, 
United States Trust Com¬ 
pany of Neic York as Exe¬ 
cutor of the Will of Mary 
Lincoln I sham, and Lin¬ 
coln Isham. 

Stewart & Shearer, 

Harry K. Davenport, 

Of Counsel, 

45 Wall Street, 

New York. 
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FOR THE DISTRICT OF COLUMBIA. 
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American Security and Trust Company, one of the 
Executors and Trustees under the will of Mary 
H. Lincoln, Deceased, Appellant, 

v. 

Norman B. Frost and Frederic X. Towers, two of the 
Executors under said will, et al., Appellees. 


BRIEF ON BEHALF OF APPELLEES: JESSIE 
LINCOLN RANDOLPH, MARY LINCOLN 
BECKWITH, RANDOLPH LINCOLN BECK¬ 
WITH. 


STATEMENT OF THE CASE. 

The Appellees adopt the Statement of the Case as 
presented by the Appellees, Norman B. Frost and 
Frederic X". Towers, including their statements with 
regard to “The Family Situation”, “The Property 



2 


Involved”, “The Findings and Decree of the Court 
Below”, “The Position of the Corporate Executor 
and Trustee”. 

SUMMARY OF THE ARGUMENT. 

The fund of $38,018.84, earned during the period of 
administration on that portion of the estate of Mary 
H. Lincoln sold to pay debts, legacies, taxes and other 
administration expenses, and the stock dividend of 500 
shares of common stock of the Central Illinois National 
Bank and Trust Company of Chicago, Illinois, consti¬ 
tute income of the trust because it was the expressed 
intent of the testatrix to favor the life beneficiaries 
“whenever possible” in the determination by the trus¬ 
tees of what shall be income and what principal of the 
trust. 

The special power conferred upon the trustees un¬ 
der paragraph “Eleventh” of the will is a conditionally 
mandatory power which they are under a duty to exer¬ 
cise whenever the contingency upon which it was 
predicated, occurs. This contingency occurs whenever 
it is “feasible”, that is, “possible”, to favor the life 
beneficiaries; it includes all cases in which a “rule of 
construction” would contravene the intent of the tes¬ 
tatrix. 

The rule applicable in this jurisdiction with respect 
to income earned on the non-residuary estate during 
administration as announced by this court in the case 
of Proctor et al. v. American Security and Trust Com¬ 
pany, Executor et al., 69 App. D. C. 70, 98 Fed. (2nd) 
599, is not applicable because of the contrary intent 
shown by the testatrix. The trustees therefore are not 
bound by that rule. 
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Likewise, the decisions applicable in this jurisdiction 
with respect to the disposition to be made of the stock 
dividend of 500 shares of common stock of the Con¬ 
tinental Illinois National Bank and Trust Company 
announce merely a rule of construction and do not pre¬ 
vent the trustees to depart therefrom if the testatrix 
has expressed a contrary intent. 

The directions contained in paragraphs “Seventh” 
to “Ninth” of the will in connection with the provisions 
of paragraph “Eleventh” cannot be interpreted as evi¬ 
dencing an intention on the part of the testatrix that 
the $38,018.84 and the stock dividend should be re¬ 
tained as a part of the corpus of the trust. Inference 
as to the intent of the testatrix is not to be drawn from 
the use of certain words like “residue”, “income”, 
“gross income”, “net income” and “intact”. These terms 
assume concrete meaning only in the light of paragraph 
“Eleventh” of the will. 

With respect to the stock dividend in question, this 
dividend should be allocated to income not only be¬ 
cause of the expressed intent of the testatrix but be¬ 
cause of the fact that it did not constitute a genuine 
stock dividend. 

As the individual executors and trustees and the cor¬ 
porate executor and trustee are in disagreement 
whether the power conferred upon them under para¬ 
graph “Eleventh” of the will permits them to distrib¬ 
ute the fund of $38,018.84 and the stock dividend to 
the life beneficiaries, and the matter having been sub¬ 
mitted to the court for decision, the court must base its 
decision upon the expressed intent of the testatrix 
and upon the decisions by which it becomes clear that 
the stock dividend in question is not a genuine stock 
dividend. 




2 


Involved”, “The Findings and Decree of the Court 
Below”, “The Position of the Corporate Executor 
and Trustee”. 

SUMMARY OF THE ARGUMENT. 

The fund of $38,018.84, earned during the period of 
administration on that portion of the estate of Mary 
H. Lincoln sold to pay debts, legacies, taxes and other 
administration expenses, and the stock dividend of 500 
shares of common stock of the Central Illinois National 
Bank and Trust Company of Chicago, Illinois, consti¬ 
tute income of the trust because it was the expressed 
intent of the testatrix to favor the life beneficiaries 
“whenever possible” in the determination by the trus¬ 
tees of what shall be income and what principal of the 
trust. 

The special power conferred upon the trustees un¬ 
der paragraph “Eleventh” of the will is a conditionally 
mandatory power which they are under a duty to exer¬ 
cise whenever the contingency upon which it was 
predicated, occurs. This contingency occurs whenever 
it is “feasible”, that is, “possible”, to favor the life 
beneficiaries; it includes all cases in which a “rule of 
construction” would contravene the intent of the tes¬ 
tatrix. 

The rule applicable in this jurisdiction with respect 
to income earned on the non-residuary estate during 
administration as announced by this court in the case 
of Proctor et al. v. American Security and Trust Com¬ 
pany, Executor et al., 69 App. D. C. 70, 98 Fed. (2nd) 
599, is not applicable because of the contrary intent 
shown by the testatrix. The trustees therefore are not 
bound by that rule. 


3 


Likewise, the decisions applicable in this jurisdiction 
with respect to the disposition to be made of the stock 
dividend of 500 shares of common stock of the Con¬ 
tinental Illinois National Bank and Trust Company 
announce merely a rule of construction and do not pre¬ 
vent the trustees to depart therefrom if the testatrix 
has expressed a contrary intent. 

The directions contained in paragraphs “Seventh” 
to “Ninth” of the will in connection with the provisions 
of paragraph “Eleventh” cannot be interpreted as evi¬ 
dencing an intention on the part of the testatrix that 
the S38,018.84 and the stock dividend should be re¬ 
tained as a part of the corpus of the trust. Inference 
as to the intent of the testatrix is not to be drawn from 
the use of certain words like “residue”, “income”, 
“gross income”, “net income” and “intact”. These terms 
assume concrete meaning only in the light of paragraph 
“Eleventh” of the will. 

With respect to the stock dividend in question, this 
dividend should be allocated to income not only be¬ 
cause of the expressed intent of the testatrix but be¬ 
cause of the fact that it did not constitute a genuine 
stock dividend. 

As the individual executors and trustees and the cor¬ 
porate executor and trustee are in disagreement 
whether the power conferred upon them under para¬ 
graph “Eleventh” of the will permits them to distrib¬ 
ute the fund of $38,018.84 and the stock dividend to 
the life beneficiaries, and the matter having been sub¬ 
mitted to the court for decision, the court must base its 
decision upon the expressed intent of the testatrix 
and upon the decisions by which it becomes clear that 
the stock dividend in question is not a genuine stock 
dividend. 



4 


PRELIMINARY TO THE ARGUMENT. 

i A. The Paramount Rule in the Construction of Wills 
as Developed by This Court. 

As the Appellees base their argument funda¬ 
mentally on the contention that the issues presented 
by the case at bar ought to be decided solely on the 
basis of the expressed or reasonably inferred intent 
of the testatrix as found in her will and supported by 
“attending circumstances” at the time of its execu¬ 
tion, a brief review of the most significant language of 
this Court pertaining to the construction and interpre- 
1 tation of wills is presented with a view of developing 
therefrom certain rules which, though elementary, ap- 
i pear to deserve a clear restatement before the argu- 
i ment proper deals with the specific problems of the 
case. 

In Earnshaiv v. Daly (1S93), 1 App. D. C. 218, this 
Court approves of the rule expressed in Smith v. Bell, 
6 Pet. 68, and in Colton v. Colton, 127 U. S. 300, by 
saying: 

“The first and great rule in the exposition 
of wills, to which all other rules must bend, is, that 
the intention of the testator, expressed in his will, 
shall prevail, provided it he consistent with the 
rules of law.” (Italics supplied) 

In DeYaughn v. DeVaughn (1894), 3 App. D. C. 50 
i [affirmed (1897) DeVaughn v. Hutchinson, 17 S. Ct. 
461, 165 U. S. 566; 41 L. Ed. 827], Chief Justice Alvev 
said: 


“In the construction of wills the rule is para¬ 
mount that the intention of the testator must pre¬ 
vail, unless it clearly conflicts with some settled 
rule of law that will not give ivay to such inten - 
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tion. In arriving at the intention of the testator, 
we must read the whole will together, and give to 
each term employed its full and natural meaning; 
and no words of the testator should be rejected, 
or refused their sensible meaning in the place 
where employed, unless it be required to make 
sense for the context of the will.” (Italics sup¬ 
plied) 

In Holcomb v. Wright (1895), 5 App. D. C. 76, this 
Court adopts the principle enunciated in Smith v. Bell 
(supra) by saying: 

“In construing a will the intention of the tes¬ 
tator is paramount, and must be given effect, un¬ 
less that intention is clearly in conflict with some 
well settled rule of law. The first and great prin¬ 
ciple in the exposition of wills, says Chief Justice 
Marshall, in Smith v. Bell, 6 Pet. 68, to which all 
rules must bend, is, that the intention of the tes¬ 
tator expressed in his will shall prevail, provided 
it be consistent with the rules of law. The will is 
defined to be ‘the legal declarations of a man’s 
intentions which he wills to be performed after his 
death.’ These intentions are to be collected from 
his words; and ought to be carried into effect if 

thev be consistent with law. In the construction 
% 

of ambiguous expressions, the situation of the par¬ 
ties may very properly be taken into view*; and 
ichere there are two intents, inconsistent with each 
other, that which is primary will control that which 
is secondary (Italics supplied.) 

In Bradford v. Matthew's (1896), 9 App. D. C. 438, 
this Court distinguishes rules of construction from 
principles of law. 

“No arbitrary rule of construction, such as 
would contravene and defeat the intention of the 
testator, could be prescribed by law; the general 
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law being that the intention of the testator, as ex¬ 
pressed in his will, must be allowed effect, except 
when such intention contravenes some established 
principle of law.” (Italics supplied.) 

In O'Brien v. McCarthy (1922), 52 App. D. C. 183, 
285 Fed. 917, this distinction is carried further. 

‘‘A will is a legal declaration, making known 
the disposition to be made of a person’s property 
after death, and it is settled beyond debate that 
h.s declared intentions as to such dispositions 
must be given effect, unless the law forbids.” 
(Italics supplied.) 

In Washington Loan and Trust Co. v. Convention of 
Protestant Episcopal Church of the Diocese of TFa.97i- 
ington (1923), 54 App. D. C. 15, 293 Fed. 833, “public 
policy” is expressly mentioned. 

“7/ his intention does not conflict with any ride 
of law or public policy, and we have seen that it 
does not, it is the Court’s dutv to be diligent in 
seeing that it is obeyed. Nice distinctions by 
which the clearly stated will of a testator would 
be defeated should not be resorted to or encour¬ 
aged.” (Italics supplied.) 

In Cruit v. Owen (1905), 25 App. D. C. 514, the 
earlier cases of Earnshaw v. Daly (supra), DeVaughn 
v. DeVaughn (supra) and Holcomb v. Wright (supra) 
are followed and the importance of “attending cir¬ 
cumstances” is stressed: 

“Particularly applicable to the case at bar is 
the statement of the Supreme Court in Blake v. 
Hawkins, 98 U. S. 315-324, 25 L. Ed. 139-141, 
quoted by counsel for the appellant, that— 

‘It is a common remark that, when interpret¬ 
ing a will, the attending circumstances of the 
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testator, such as the condition of his family, 
and the amount and character of his property 
may and ought to he taken into consideration. 
The interpreter may place himself in the posi¬ 
tion occupied by the testator when he ntade the 
will, and from that standpoint discover what 
was intended.’ ” (Italics supplied.) 

In Jewell v. Graham (1928), 57 App. D. C. 391, 24 
Fed. (2nd) 257 [certiorari denied 48 S. Ct. 559, 227 
U. S. 596, 72 L. Ed. 1006], this Court affirmed that it— 

“has alwavs closelv adhered to that rule and has 
only called upon fixed and arbitrary rules of con¬ 
struction when it found it necessary to do so be¬ 
cause of the ambiguity of the language used by 
the testator.” (Italics supplied.) 

In Baldwin v. National Savings and Trust Co. (1935), 
65 App. D. C. 174, 81 Fed. (2nd) 901 [certiorari denied 
(1936) 298 U. S. 670, 80 L. Ed. 1393], this Court states: 

“The ties which connect the testator with his 
legatees, the affection subsisting between them, 
and the motives reasonably supposed to operate 
with him , are all entitled to consideration in ex¬ 
pounding doubtful words and in ascertaining the 
meaning in which the testator used them” (Italics 
supplied), 

after it had stated in an earlier case (Sherman v. Amer¬ 
ican Security and Trust Co. (1927), 57 App. D. C. 273, 
20 Fed. (2nd) 446), that doubt in construing a will 
should be resolved in favor of testator’s kindred, by 
citing approvingly Schouler on Wills (5th Ed.) par. 
479, as follows: 

“It may be safely laid down that, of two equally 
probable interpretations of a will, that shall be 
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adopted which prefers the family and kindred of 
the testator to utter strangers. (Italics supplied.) 

In the very recent case of Evans v. Ockcrsliauseu 
(Oct. 31, 1938), 69 App. D. C. 285, 100 Fed. (2nd) 695, 
it is stated: 

“Unambiguous language in a will neither re¬ 
quires nor admits of construction according to 
technical rules.” (Italics supplied.) 

From the foregoing quotations from decisions of this 
Court, it appears clearly that: 

(1) The intent of the testator is paramount in the 
interpretation of a will unless it conflicts with an es¬ 
tablished rule of law, that is, a principle of law , or pub¬ 
lic policy, or requires something to be done which the 
law forbids; 

(2) It cannot be defeated by arbitrary rules of con¬ 
struction; 

(3) The interest may be ascertained not only from 
the words used in the testamentary instrument read as 
a whole but also from the “attending circumstances”, 
in which the testator found himself when he made the 
will; and 

(4) Family ties are such “attending circumstances”, 
and doubt in construing a will should be resolved in 
favor of the testator’s kin. 

B. The Will 

By paragraphs First” to “Sixth”, inclusive, of 
her will, the testatrix disposes of her real estate and 
her tangible personal property, and provides for the 
payment of two legacies of $2,000 each. (R. 10-11) 
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These testamentary provisions have no bearing upon 
the issues at bar. 

Under the terms and provisions of paragraph 
“Seventh” (K. 11-13), the testatrix devises and be¬ 
queathes all the rest, residue and remainder of her 
estate unto her trustees, in trust, to invest and rein¬ 
vest the principal, collect the income, pay out of gross 
income all taxes and other legal charges and expenses 
attending the execution of the trust, and out of net 
income— 

(1) A certain annuity for life to each of the persons 
named in subparagraphs “A”, “B” and “C”; 

(2) One-half of the balance of the net income then 
remaining to her daughters Mary Lincoln Isham and 
Jessie Lincoln Randolph, for life, and share and share 
alike, or the survivor of them, or, upon the death of the 
survivor, to her grandchildren and their issue, for life; 

(3) The remaining one-half of the balance of the net 
income (and upon the death of the survivor of her two 
daughters the entire balance of the net income) to her 
grandchildren, Lincoln Isham, Mary Lincoln Beck¬ 
with and Robert Lincoln Beckwith, for life, and share 
and share alike, and upon the death of any grandchild 
to his or her issue by direct descent, such issue to take 
per stirpes; and if any grandchild should die without 
issue by direct descent, then, in equal shares to the 
surviving grandchildren or grandchild. 

The donative clauses of paragraph “Seventh” are 
followed by a spendthrift trust provision protecting 
the income payable under this paragraph. 

In paragraph “Eighth” (R. 13), the testatrix di¬ 
rects her trustees to hold the principal of her resid¬ 
uary estate intact for the purposes expressed in para- 
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graph “Seventh”; upon the death of the survivor of 
her two daughters, to pay over to each of her grand¬ 
children then living the sum of $100,000 in cash, free 
and clear of all trusts; to hold the balance of her resid¬ 
uary estate intact until the expiration of 21 years 
from the death of the survivor of her two daughters 
and her grandchildren and then to divide it into as 
many equal shares, not to exceed three, as there shall 
be deceased grandchildren represented by issue by 
direct descent and to pay one such share, absolutely 
free of trust, to the issue by direct descent of each de¬ 
ceased grandchild, such issue to take per stirpes. 

Paragraph “Ninth” (R. 14) provides that, “if there 
shall be a failure of grandchildren and their issue by 
direct descent at any time while her two daughters, or 
either of them, are or is still alive, her residuary estate 
be paid over, absolutely free of trust, to her two daugh¬ 
ters, or to the survivor of them, in equal shares. Fi¬ 
nally, upon failure of grandchildren and their issue by 
direct descent subsequent to the death of her daugh¬ 
ters, and prior to the time fixed for ultimate distribu¬ 
tion of the estate, the testatrix directs the division of 
her entire residuary estate into three equal parts and 
that one such part be paid over forthwith and free of 
trust to each of the corporate beneficiaries named in 
remainder. 

Paragraph “Tenth” contains the appointment of the 
corporate and individual executors and trustees. (R. 
14) 

Paragraph “Eleventh” (R. 15) confers the follow¬ 
ing specific power upon the executors and trustees: 

“For the purpose of carrying out the provi¬ 
sions of this my will, I give unto my executors and 
trustees from time to time acting the following au- 
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thority and powers, not intending, however, by the 
giving of specific powers to limit those of a general 
nature: 

“To retain as part of the principal of the trust 
estate herebv created anv shares of stock or bonds 
or other investments of which I may be possessed 
at the time of my demise; to decide finally any 
question that may arise as to icliat constitutes in¬ 
come and what principal.—it being my wish , how¬ 
ever , that whenever feasible their decision be in 
favor of the life-beneficiaries named herein * * * 
(Italics supplied.) 

C. The “Attending Circumstances”. 

The will of Mrs. Mary H. Lincoln was executed on 
the 30th day of December, 1935. At that time, there 
were living two daughters and three grandchildren of 
the testatrix. The ages of the respective children and 
grandchildren were: Mary Lincoln Isham, daughter, 
sixtv-seven; Jessie Lincoln Randolph, daughter, sixtv- 
three; Lincoln Isham, son of Mary Lincoln Isham, 
forty-three; Mary Lincoln Beckwith, daughter by a 
previous marriage of Jessie Lincoln Randolph, forty; 
and Robert Lincoln Beckwith, son of Mrs. Randolph, 
thirty-five. Two grandchildren, Lincoln Isham and 
Robert Lincoln Beckwith, were married, and the ages 
of their spouses were forty-three and forty, respec¬ 
tively. Mary Lincoln Beckwith was, and still is, un¬ 
married. Lincoln Isham had been married for about 
twenty years at the time of the execution of the will in 
1935; and Robert Lincoln Beckwith had then been 
married for about ten years. Both of these marriages 
had remained childless. These facts pertaining to the 
ages of her descendants, the marital status of her 
grandchildren, and the improbability of ever their hav¬ 
ing any direct issue were discussed with the testatrix 
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at the time the will was in course of preparation, and, 
I particularly, in connection with the provision of para¬ 
graph “Eleventh'’ of the will, giving the trustees 
the specific power to decide as to income and principal 
in favor of the life beneficiaries. (R. 6S-69) 

' THE ARGUMENT. 

A. Tlie Two Issues. 

The two issues raised by the pleadings before the 
Court below, decided by that court in favor of the life 
beneficiaries (R. 122), and assigned as error by the 
Appellant (R. 124) are: 

1. The disposition to he made of $38,018.84 repre- 
1 senting earnings received hy the executors and trus- 
1 tees during the period of administration on securities 

sold for the purpose of raising funds to pay debts, 
taxes, costs of administration, etc. (R. 44; Brief of 
Appellant 26-32) 

Appellant takes the position that, in the absence of 
an express intent in the will of Mary H. Lincoln to 
award this fund to the life beneficiaries, the decision 
of this Court in the case of Proctor, et al. v. American 
Security and Trust Co., Executor, et al., 69 App. D. C. 
70, 98 F. (2nd) 599, is directly controlling on the ques¬ 
tion of the disposition to be made; and that this case 
established a rule of law for the District of Columbia 
awarding this fund to the corpus of the trust. (Brief 
for Appellant 26-32, 46) 

2. The disposition to he made of 500 shares of com¬ 
mon stock of the Continental-Illinois Bank and Trust 
Company of Chicago, Illinois, received hy the execu¬ 
tors and trustees as a stock dividend of twenty-five 
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per centum on two thousand shares of said stock held 
by the estate. (R. 50; Brief of Appellant 17-26) 

It is the contention of the Appellant that the will of 
Mary H. Lincoln does not contain any language di¬ 
recting that this stock dividend should be paid as in¬ 
come to the life beneficiaries, but indicates a contrary 
intent; and that, therefore, the so-called Massachu¬ 
setts Rule, which is in force in the District of Colum¬ 
bia, and which treats cash dividends as income and 
stock dividends as corpus, should control. (R. 50; Brief 
of Appellant 17-26) 

Before dealing with the authorities cited by the Ap¬ 
pellant in support of both his contentions, it will be 
necessary to ascertain the intent of the testatrix as 
expressed in her will and deduced from the “attending 
circumstances”, in order to determine whether such 
intent affects the disposition of the above mentioned 
$38,018.S4 and 500 shares of common stock. 

B. The Primary Intent of Testatrix was to Favor the 

Life Beneficiaries. 

Appellees submit that a reading of the whole will, 
in particular of paragraphs “Seventh” to “Ninth” 
and “Eleventh”, and the taking into proper consider¬ 
ation of the life expectancy and prospects for further 
issue by direct descent within the Lincoln family (R. 
68 & 69), discloses the obvious intent of the testatrix 
to favor her children and grandchildren living at the 
time of the execution of the will rather than the re¬ 
mote contingent corporate remaindermen. 

This intent may reasonably be deduced not only 
from the donative clauses of paragraphs “Seventh” 
to “Ninth”, but is compellingly evidenced by para- 
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graph “Eleventh”, as the following analysis will 
show. 

The broad plan of paragraphs “Seventh” to 
f ‘Xinth'' of the will is to provide for the issue by di¬ 
rect descent of the testatrix; and only upon ultimate 
failure of issue and descendants of grandchildren, 
subsequent to the death of testatrix's children, the 
residuary estate shall be shared equally by the three 
corporate remaindermen. The intent to favor her own 
kin appears clearly to be the primary intent of the 
testatrix and the contingent taking by the corporate 
remaindermen is, quite obviously, considered by the 
testatrix to be of secondary importance. What other 
explanation could be given to the provision of para¬ 
graph “Xiuth" releasing, upon the death of the grand¬ 
children without issue or descendants, to her children 
or the survivor of them, then living, the entire residu¬ 
ary estate, free of trust, and destroying thereby the 
contingent remainders? This was done in complete 
awareness that the life expectancy of her children thus 
favored, at the ages of 67 and 63 years respectively 
CR. 68, 69), was decidedly limited, and that the pros¬ 
pect of further issue appeared to be nil. If the solici¬ 
tude of the testatrix with respect to the contingent 
corporate remaindermen had been equal to that shown 
toward her children, would she not have provided for 
the continuance of the remainders ? 

This preference of the kin over the corporate re 
anaindermen with regard to distribution of corpus, be 
it in the form of substantial cash gifts to the grand¬ 
children or inherent in the ultimate release from any 
trust and distribution either to her children or to the 
issue by direct descent of each deceased grandchild, is 
equalled by the desire of the testatrix to favor the life 
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beneficiaries also as to the receipt of income from the 
trust estate. An interpreting analysis of the pertinent 
provisions of paragraph “Eleventh” will support this 
contention. 

Appellant contends that the decree of the lower 
court and the decision of the individual executors and 
trustees to award the above mentioned cash fund and 
the 500 shares of stock to the life beneficiaries are 
based entirely upon the grant of power contained in 
paragraph “Eleventh”; and that, in arriving at their 
decision, they have ignored paragraphs “Seventh” to 
“Ninth”. (Brief of the Appellant 33) "Without at¬ 
tempting to decide whether they have actually done so, 
Appellees submit that the proper interpretation of the 
pertinent provision in paragraph “Eleventh”, even 
standing alone, would sufficiently support such decree 
of the court below and the decision of the individual 
trustees. Appellees have offered the foregoing anal¬ 
ysis of the intent of the testatrix to favor the life bene¬ 
ficiaries in the distribution of corpus, manifested in 
paragraphs “Seventh” to “Ninth”, —in conjunction 
with a consideration of family conditions at the time 
of the execution of the will,—mainly, because it seems 
to be a reasonable inference that the bounty of the 
testatrix with regard to contemplated distributions to 
the life beneficiaries of parts or the whole of the corpus 
could not be less than her bounty providing them with 
income distributed out of the mere products of the 
corpus. Thus, the solicitude for the life beneficiaries 
with regard to the distribution from or of the corpus 
becomes an essential manifestation of the whole tenor 
of the will. 

It is submitted that the Appellant, in dealing with 
paragraphs “Seventh” to “Ninth” of the will, picks 
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out certain words and phrases used therein,—as, for 
example, the expressions “my residuary estate”, “my 
entire residuary estate”, “principal of the trust es¬ 
tate”, “hold the principal of my residuary estate in¬ 
tact”, “income”, “gross income”, “net income”, 
(Brief of Appellant 21, 27)—, and gives them an in¬ 
terpretation which might very well be correct in cases 
different from the one at bar or according to their 
commonly accepted abstract sense, but which, Ap¬ 
pellees submit, derive a specific concrete significance 
due to the specific power granted to the trustees in the 
controlling provision of paragraph “Eleventh ” of the 
will. 

This provision is expressed in two clauses: the first, 
granting the specific power: 

“to decide finally any question that may arise as 

to what constitutes income and what principal, 
# # * >> 


and the second, expressing the testatrix’ wish as to 
whenever and in whose favor the power should be 
exercised: 

“ * * * it being my wish, however, that whenever 
feasible their decision be in favor of the life bene¬ 
ficiaries named herein;” 

Both clauses are connected by the conjunction “ how¬ 
ever” and fused thereby into an adversative coordi¬ 
nate sentence, in which the clauses that stand in ap¬ 
parent opposition to each other, are united and form 
one thought. (Maetzner, Engl. Grammar, Vol. Ill, p. 
358.) Consequently, the two clauses can be con¬ 
sidered only in conjunction with each other. Sepa¬ 
rate treatment of each must necessarily lead to con- 
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elusions contrary to the intent of the testatrix since 
she has joined them in one thought, and will not enable 
the interpreter to evaluate correctly the nature and 
extent of the specific power conferred upon the execu- 
tors-trustees. 

Read together as one thought, it becomes apparent 
that the wish of the testatrix to favor the life bene¬ 


ficiaries “whenever feasible” 


is the dominant element 


of her thought, and the specific power granted to the 
trustees is executory and, therefore, subservient there¬ 
to. If this were otherwise, why should the testatrix 
have granted this special power at all ? If it were not 
for the dominant purpose of favoring the life bene¬ 
ficiaries “whenever feasible” as to income other than 


that which is rigidly bound to a definition based on the 
language of paragraph “Seventh” and on arbitrary 
rules of construction, why should the testatrix have 
granted this specific power upon her trustees when, 
by other provisions of the will, they were already gen¬ 
erally empowered to pay to the life beneficiaries those 
returns on the trust estate which do not embody any 


special and additional favors on her part, but are 
simply the result of the donative provisions of para¬ 
graph “Seventh”, which, unamended by paragraph 
“Eleventh”, would become subject to rules of con¬ 
struction possibly adverse to the intent of the testa¬ 
trix? 


If Appellant says: 


“In that item she merely expressed a wish 
(Italics supplied) that the life beneficiaries be fa¬ 
vored ‘whenever feasible’ ”, 


it is evidently intended to create the impression as if 
testamentary intent expressed in precatory form were 
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of a lesser compelling force than a demand, phrased 
as such. (Brief for Appellant 35) This Court has 
taken a different view. In Earnshaw v. Daly, (supra), 
counsel for the appellant had argued: 

‘‘3. A clause in a will declaring that the testa¬ 
tor * desires' that a certain disposition should be 
made of property, etc., is merely precatory 
(Italics supplied) 

which was answered by the Court as follows: 

“This estate was charged with the education of 
the children, for we cannot but regard the words— 
‘and I desire her to see my children well educated, 
the expense of which shall be paid out of the gen¬ 
eral income"—as something more than advisory 
merely .” (Italics supplied.) 

The grant of the special power under paragraph 
“Eleventh” of the will, it is submitted, can have no 
other purpose but to exempt, “whenever feasible” the 
determination of what is income and what is principal 
from arbitrary rules of construction, applicable only 
as a measure of expediency in the absence of expressed 
testamentary intent. 

“Feasible” is synonymous with “ possible” (The 
Century Dictionary and Encyclopedia, Webster’s New 
International Dictionary). The meaning of “feasible” 
is primarily: “that which may be accomplished, car¬ 
ried out”; it is only in a secondary meaning that it 
may be used instead of “practicable” (The Century 
Dictionary and Encyclopedia, Funk & Wagnall’s New 
Standard Dictionary). “ Possible” means: “that 
which can be done, that which is not beyond the reach 
of a power” (Funk & Wagnall’s New Standard Dic¬ 
tionary) ; thus “whenever feasible” means: whenever 
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possible. that is without violation of a principle of law 
or public policy , in other words, when the law does 
not forbid it. 

C. Nature and Extent of the Specific Power Conferred 

Upon the Trustees. 

1. Appellant contends that the power conferred 
under paragraph “Eleventh” of the will is a “discre¬ 
tionary’’ power and cannot be exercised contrary to 
law. (Brief of Appellant 32-43) Before dealing with 
this argument more in detail, the Appellees feel a ne¬ 
cessity for attempting to clarify the terminology used 
in defining that power. 

Appellant seems to assume that, sometimes, the op¬ 
posite of a discretionary power is an “absolute” 
(Brief of Appellant, 32, 40, 41), at other times, an “ar¬ 
bitrary” power (Brief of Appellant, 35, 43). Obvi¬ 
ously, neither “absolute” nor “arbitrary” is the an- 

tonvm of “discretionarv.” The word “discretionarv” 
• • * 

has the connotation of “optional,” “elective”; it em¬ 
bodies an alternative and its antonym is “imperative,” 
“mandatory”; a “discretionary” power, therefore, 
would be a power to do or to refrain from doing a cer¬ 
tain thing (See: Bennett v. Norton , 32 Atl. 1112,171 Pa. 
221), that is, a power the use of which is left to the dis¬ 
cretion of the donee. Entirely different therefrom is a 
power to use discretion. In the one case discretion is 
used before electing to act, in the other case, while act¬ 
ing. Further, a power to use discretion may either be 

mandatorv or elective. The mandate for the exer- 
% 

cise of the power may either be predicated upon the 
happening of a certain event, or it may be independent 
of any contingency. Accordingly, there may be a con¬ 
ditionally or an unconditionally mandatory power. 
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It is submitted that the power conferred upon the 
trustees under paragraph “Eleventh” of the will is a 
conditionally mandatory poicer to use discretion, that 
is a power which must be exercised whenever the con¬ 
tingency, upon which it is predicated, occurs. 

2. In the case here under consideration, the contin¬ 
gency obviously occurs when “any question as to what 
'constitutes income and what principal arises.” This 
question arises not because the law is not clear, not be¬ 
cause it “means a case where doubt exists” (Brief of 
|Appellant 35), but, despite unconflicting decisions in 
this jurisdiction concerning rules of construction, be¬ 
cause the dominant thought back of the grant of this 
specific power demands it: namely, “whenever fea¬ 
sible,” viz.—whenever possible, to favor the life bene¬ 
ficiaries. To express the same interpretation in a dif¬ 
ferent way: a question in our case arises when any 
mere arbitrary rule of construction,—be it the rule of 
the “Slocum Fund” in the Proctor case, or be it the 
Massachusetts Rule allocating stock dividends to cor¬ 
pus—affects adversely the interest of the life bene¬ 
ficiaries, though it is “feasible,” viz. “possible,” to 
avoid these so-called “rules of law” by an expressed 
contrarv testamentarv intent. Then, and then onlv, 
a “question” as to what constitutes income and what 
principal arises, and not “in every case of the receipt 
by the Executors and Trustees of an asset.” (Brief 
of Appellant 35.) This interpretation measures the 
extent of this power. The use and exercise of the trus¬ 
tees’ discretion is definitely confined to the lawfully 
feasible, lawfully possible. The Appellees, therefore, 
agree with Appellant’s contention, that, if discretion 
exists, it must be exercised according to law. (Brief of 
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Appellant 42) The point of disagreement is Appel¬ 
lant’s failure to distinguish clearlv between “law,” in 
the sense of ius strictum , which permits of no excep¬ 
tion to the rule, and “rules of law,” in the sense of 
rules of construction. In the opinion of the Appellees, 
therefore, the two authorities on which Appellant, at 
this point, mainly relies in support of his argument, do 
not meet the issue which may be stated as follows: If 
by the terms of the will the trustees are empowered to 
decide finally what constitutes income and what prin¬ 
cipal, coupled with the expressed wish of the testatrix 
to favor, whenever possible, the life beneficiaries, is it 
an abuse of discretion if their decision does not follow 
a rule of construction? 

In re Matthews’ Will, 255 App. Div. 80, 5 X. V. S. 
(2nd) 707, affirmed in 279 X. Y. 732, IS X. E. (2nd) 
683, the case presents the issue whether a trustee could 
lawfully use his power to determine income and capi¬ 
tal of a trust, if the exercise of such power would ulti¬ 
mately have amounted to a violation of a mandatory 
statutory provision, contained in paragraph (a), sub¬ 
division 1, section IS of the X. Y. Decedent Estate Law. 
Because, he could not “exercise that power and his 

broad discretion in connection therewith in a wav 

% 

genuine and not arbitrary,” the court declared, 
“Therefore, he could not laicfully declare that to he 
income which icas principal, or vice versa.” 

In re Talbot’s Will, 9 X. Y. S. (2nd) S06, 170 Mise. 
13S, the case presented the problem of the distribution 
of a certain amount of cash in the hands of trustees, 
“conceded to he income as matters of fact and laic." 
As the power to determine “whether any moneys, 
stocks, or securities received by them are to be con¬ 
sidered as capital or income (except that stock divi- 
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dends are to be treated as income),” was stated in the 
Same paragraph of the will, though without being- 
joined by a coordinate conjunction, with a further 
power “to determine all questions and matters of 
doubt arising in the execution of the trusts,” the court 
construed the second power as being explanatory of 
the first one and, thereby, restricted its exercise to 
“matters of doubt.” Broadly applied, this includes, 
of course, doubt regarding rules of construction as well 
as rules of strict law. However, the statements of the 
court, that “the prohibition of accumulation of income 
represents the public policy of the State,” and that 
there “might be unsurmountable legal obstacles to 
capitalization of interest other than during the ad¬ 
ministration of the estate by reason of the X. Y. Per¬ 
sonal Property Law,” strongly suggest that beneath 
the court’s purely technical construction of the respec¬ 
tive clauses of the will, was hidden a possible violation 
of public policy or statutory law, if the first power had 
!not been restrictively construed, that is “to make no 
change in the well settled rules of differentiation be¬ 
tween principal and income.” 

The Appellees feel, that a discussion of the issue as 
stated on page 21 of this Brief, cannot be better con¬ 
cluded than by quoting Scott on Trusts , 1939, Yol. 2, 
section 233: 

“Bv the terms of the trust the trustee mav be 
• • • 

empowered to determine what receipts should be 
treated as income and what receipts as principal 
. . . Where such a power is conferred upon the 
trustee, his determination is controlling unless 
he has abused the discretion conferred upon him. 
Whether there is an abuse of discretion depends 
upon the extent of the power conferred upon 
him. The mere fact that the trustee does not fol- 
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low the rules which would he applicable if no such 
power were conferred upon him, does not consti¬ 
tute an abuse of discretion. Indeed, the very pur¬ 
pose in conferring the power upon him is to en¬ 
able him to depart from the usual rules. Thus, in 
Chase National Bank v. Chicago Title and Trust 
Co., the trust instrument provided that the trustee 
with the consent of a committee named by the set¬ 
tlor in the instrument should have power to de¬ 
termine whether stock dividends, rights or other 
things were to be treated as capital or income and 
power to determine the mode in which expenses 
should be apportioned. The court held that under 
this provision stock dividends could properly be 
allocated to principal, although at that time in the 
absence of such a provision they were held to be 
apportionable between principal and income. In 
Dumaine v. Dumaine, it was provided by the trust 
instrument that the trustee, who was also one of 
the two life beneficiaries, should have full power 
and discretion to determine whether gains were 
principal or income. The trustee sold shares of 
stock at a profit, and asked the instruction of the 
court whether he might distribute the profits as 
income. The court held that he might properly do 
so if he acted in good faith. He was not bound to 
follow the ordinary rules as to allocation which 
would have been applicable in the absence of the 
discretionary power which was conferred upon 
him.” (Italics supplied.) 

The Appellees submit, that the Chase National Bank 
case 1 and the Dumaine case, 2 both cited in the quotation 
from Scott on Trusts (supra) are, contrary to Appel¬ 
lant’s contentions (Brief of Appellant 43-45), properly 
relied upon by the court below in support of the prop¬ 
osition: 

1246 App. Div. 201, aff’d 271 X. Y. 602, 3 X. E. (2d) 205. 

- 16 X. E. (2d) 625, citing Restatement of the Law of Trusts, Sec. 
233. 
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“Exercise of this power for the purpose of de¬ 
claring- the cash accumulation and referred to 
dividend ‘income’ for purposes of administering 
this Estate violates no positive rule of law. but in¬ 
volves merely a determination contrary to rules of 
construction, which ever yield to the conflicting in¬ 
tent of the testator.” (Italics supplied.) (R. 121.) 

In order to show, “by way of illustration,” that dis¬ 
cretion must be exercised according to law, to which 
the Appellees, as stated before, agree, the Appellant 
advances a hypothetical case: 

“If the Lincoln Estate owned a number of cor¬ 
porate bonds, some printed on green paper and 
some on yellow paper, all forming part of the cor¬ 
pus, the Executors could not decide arbitrarily , 
contrary to law, that all bonds printed on green 
paper should be treated as income and should be 
delivered to the life tenants,” 


and respectfully submits “that it is just as arbitrary 
to declare a genuine stock dividend and the earnings 
on the non residuary estate to be income, when the 
settled law of this District declares both should be con¬ 


sidered as corpus,” admitting, though, that “this is, of 
course, an extreme ease.” (Brief of Appellant 43) 
The Appellees agree. The case is not only extreme: it 
is grotesque. Quite aside from the question whether a 
“genuine” stock dividend is involved, (which the Ap¬ 


pellees in a subsequent part of their argument will 
show as not being the case), the “Slocum Fund” rule 


of the Proctor case as well as the Massachusetts rule 


regarding the allocation of stock dividends to corpus, 
are not the settled law in this District, nor anywhere 
else in this countrv, in the sense that thev could not be 

i 7 v 

departed from under the proper circumstances; it is, 
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however, settled law not only in this jurisdiction, but 
universally, that colors cannot be made the criterion 
for the distinction of income and capital. 


D. The “Slocum Fund” Rule of the Proctor Case is Not 

Applicable. 


Not until June 13, 1938, the date of the decision of 
this Court in Proctor v. American Security and Trust 
Co., supra, could it be said that a “rule of law” existed 
in this jurisdiction by which earnings upon testator's 
property, derived during the course of administration, 
used to pay costs of administration, debts and legacies 
are to be added to the corpus of the trust and that life 
beneficiaries are entitled only to income computed on 
the basis of the clear residue. Prior to this decision, it 
was merely established as a general rule that, in the 
absence of expressed contrary intent of the testator, a 
life beneficiarv of a residuarv trust was entitled to in¬ 


come from the date of the testator’s death, McLane v. 
Cropper, 5 App. D. C. 276; Reid v. Dodge, 44 App. 
D. C. 558, and it had been the practice of fiduciaries to 
pay the income on the gross estate without question to 
the life beneficiary (R. 49). The Appellees submit that 
this former practice is not definitely barred by the 


Proctor decision and the 


“Slocum Fund ” rule was not 


intended by this Court to have the character of a posi¬ 
tive rule of law, admitting no departure. This is un¬ 
equivocally demonstrated when this Court states: 


“It is the now accepted rule that, in the absence 
of controlling language in a tv ill, (Italics supplied), 
the life beneficiary is entitled to the income of the 
‘clear residue 


Admittedly, therefore, the “Slocum Fund ” rule is a 
rule of construction, that is, a rule of expediency, to 
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which this Court holds a trustee only, if the testa- 
mentarv instrument does not disclose a contrary, con- 
trolling intent. 

Consequently, it is submitted, that the sole issue pre¬ 
sented by the Proctor decision in relation to the Lin¬ 
coln will, is the question: Does the Lincoln will con¬ 
tain “controlling language” expressing an intent con¬ 
trary to the “Slocum Fund” rule? If it does, the 
trustees are not bound by this rule, but, on the con¬ 
trary, under a duty to depart from it. 

The Appellees believe to have shown by their pre¬ 
ceding argument that the primary intent of Mary H. 
Lincoln unquestionably was to favor the life bene¬ 
ficiaries. 

Counsel for the Appellant disagree by arguing that 
the will does not contain an “express” intention that 
the “Slocum Fund” should be awarded to the life bene¬ 
ficiaries, and does not “expressly” dispose of this fund 
in their favor, pointing to the language of this Court: 

“intent is not expressly shown,” and “expressly 
disposed of by the ivill.” 

(Brief of Appellant 30, 31.) 

The argument, therefore, narrows down to the fol¬ 
lowing question: Does “expressly” in the connection 
in which this Court has used this word, necessarily 
mean: “in so many words,” “developed in detail and 
precluding any implication”; or may the “controlling 
intent” be shown by language manifesting “exactly 
and unmistakably” a ^e«cr«Hntent, to wit, to favor the 
life beneficiaries “whenever feasible” (meaning 
“whenever possible ”) in the determination of corpus 
and income of the trust, of which the specific intent 
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with regard to the allocation of the disputed trust re¬ 
ceipts can easily be identified as a constituent part? 
Quite obviously, intent may be stated “unmistakably’’ 
and “in exact language” without enumerating all the 
possible objects to which it can be applied. It does 
not make such intent “shadowy” if the comprehensive 
statement, as presented in paragraph “ Eleventh” of 
the will, is clear and unequivocal. It appears that also 
for the Appellant, despite the position taken in his 
present brief, that “resort cannot be had to item 
“Eleventh” to justify distribution of the “Slocum 
Fund” to the life beneficiaries (Brief of Appellant 31), 

such intent was sufficientlv clear as to enable him to 

* 

reiterate in his amended answer to the bill of com¬ 
plaint, which was filed after the Proctor decision, in 
order to “truly reflect” the position of the corporate 
trustee, his belief that “such action on his part 
(namely: distribution of the “Slocum Fund'’ to the 
life beneficiaries) will he in accord with the intentions 
expressed hrj the testatrix in Item Eleventh of her 
will.” (R. 116.) It is submitted, that, if the Appel¬ 
lant was able to form his belief on the strength of the 
language of paragraph “Eleventh” of the will, it char¬ 
acterizes such language as “controlling language” in 
the sense as this Court has used the term in the above 
quoted passage from the Proctor decision. It might be 
well to recall at this point another statement of this 
Court in Cruit v. Owen , supra: 

“It is only when ultra refinement of expression 
is insisted upon that any ambiguity arises, and it 
naturally follows that when the construction of 
the will is approached from that standpoint that 
a half dozen interpretations can be placed upon 
it.” 


2S 


In view of the foregoing argument, the Appellees 
contend that the testatrix" intent as to the disposition 
of the “ Slocum Fund” appears sufficiently clear and 
unambiguous as to permit its distribution to the life 
beneficiaries, and that the trustees are not bound by 
the rule laid down in the Proctor decision. 

E. The Massachusetts Rule as to Stock Dividends is 

Not Applicable. 

1. Testamentary intent prevents application. 

If the foregoing exposition of the intent of the tes¬ 
tatrix as expressed in her will and as deduced from 
“attending circumstances” is accepted, then the argu¬ 
ment advanced in the preceding section of this brief 
applies with the same force to the issue of allocation 
of stock dividends. 

The Massachusetts Fide, like the “Slocum Fund” 
rule, is also a rule of construction. The courts which 
have followed it, have admitted that it is a rule of ex¬ 
pediency and not of logic. In Smith v. Dana, 60 Atl. 
117, 77 Conn. 543, the Court stated: 

‘‘It was not pretended that this rule, which has 

been commonly known as the Massachusetts Rule, 

was the ideal rule of reason; nor have the courts 

of high authority which have given their approval 

of it, ever claimed it to be such or one which would 

accomplish exact justice under all circumstances. 

What has been claimed for it is that its general 

application, at least if due regard be had for the 

substance and intent of the transaction, would 

prove more beneficial in its consequences * * * 

than would the application of any other rule 
* # # )? 
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The Appellant maintains that the will does not con¬ 
tain an “express” direction to pay stock dividends to 
the life beneficiaries as income, but evidences a con¬ 
trary intent. This contrary intent, it is claimed, is 
expressed by the directions to the trustees, contained 
in paragraph “Seventh” of the will: “to invest and 
reinvest the principal constituting the rest, residue 
and remainder of the estate of the testatrix, and to 
collect on the ‘income’ thereof, and out of the ‘ gross in¬ 
come to pay all taxes and other legal charges and 
expenses attending the execution of the trust’, and 
‘out of the net income ’ to make certain payments to 
various annuitants and the life beneficiaries”. (Brief 
of Appellant 20, 21) 

The Appellees fail to see why these directions should 
disclose a contrary intent, provided they are read to¬ 
gether with the provisions of paragraph “Eleventh”. 
The terms “principal”, “residue”, “income”, “gross 
income”, “net income” are not deprived thereby of 
their commonly accepted meaning; not any more than 
they would be deprived of it if a rule of construction 
would be applied. After all, a rule of construction 
takes only the place of an undisclosed testamentary 
intent. Thus, it is not from the mere use of these 
words in their abstract, technical meaning that the 
intent of the testatrix can be gathered, but it is the 
intent which first gives them concrete meaning. 

The Appellant argues further that the direction of 
paragraph “Eighth”, to hold the estate “intact”, pre¬ 
sents another indication that the testatrix wanted 
stock dividends to be awarded to the corpus of the 
trust. It is submitted that the meaning of the word 
“intact”, also, can only be ascertained in the light of 
testatrix’ specific wish with regard to her kin and 
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life beneficiaries. “Intact” means “whole”, “unim¬ 
paired”. It certainly does not have the connotation 
of “increasing”. And still, if the stock dividend in 
question would be awarded to corpus, the estate would 
be increased, as will be shown hereafter in a discus¬ 
sion of the nature of this “stock dividend”. It should 
need no further argument that the pertinent provisions 
of paragraph “Eleventh” as well as the whole tenor 
of the will preclude the presumption that such result 
was the intent of the testatrix. 

With regard to Appellant’s contention that intent, 
in order to exempt a stock dividend effectively from 
the Massachusetts Rule, must be shown “expressly”, 
(Brief of Appellant 20, 25), reference is made to the 
discussion of this term on page 26 of this Brief. In 
the two controlling cases for the application of the 
rule in this District and in cases from other jurisdic¬ 
tions following the rule, no statements can be found 
which would support Appellant’s contention in this 
respect. 

In Gibbons v. Mahon, 136 U. S. 549, 34 L. Ed. 525, 
the Supreme Court of the United States said respect¬ 
ing the interpretation of a will, as between a life bene¬ 
ficiary and remainderman: 

“In ascertaining the rights of such persons, the 
intention of the testator, so far as manifested by 
him, must of course control; but when he has given 
no special direction upon the question as to what 
shall be considered principal and what income , he 
must be presumed to have had in view the lawful 
power of the corporation over the use and appor¬ 
tionment of its earnings, and to have intended that 
the determination of that question should depend 
upon the regular action of the corporation with 
regard to all its shares.” (Italics supplied) 
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In view of the specific provisions of paragraph “Elev¬ 
enth”, could it be said that the testatrix had not “ mani¬ 
fested’ ’ her intent, had given “no special direction 
upon the question as to what shall constitute principal 
and what income”, but had “intended that the deter¬ 
mination of that question should depend upon the reg¬ 
ular action of the corporation”? 

In Lanston v. Lanston, 53 App. D. C. 340, 290 F. 315, 
this Court said: 

“We find nothing in the will of Tolbert Lanston 
that indicates any intention on his part that the 
provision for the benefit of his son, Aubrey, should 
be interpreted as giving to him the stock dividends 
in quesiton”, (Italics supplied) 

Does the clause: “it being my wish, however, that 
whenever feasible their decision be in favor of the life 
beneficiaries” not indicate any intention on the part 
of the testatrix that stock dividends, which, but for an 
arbitrarv rule of construction mav legitimatelv be con- 
sidered as income, should not be distributed as such? 

In re Marts Will, 248 N. Y. S. 789, it is stated: 

“The rules respecting allocation of dividends to 
principal, where they entrench upon the capital 
and surplus of the corporation as existing at the 
time of the testator’s decease, apply only in the 
absence of express or reasonably discernable tes¬ 
tamentary directions to the contrary.” (Italics 
supplied) 

Do the specific provisions of paragraph “ Eleventh” 
not give “reasonablv discernible” testamentarv direc- 
tions? 

Lastly, the Appellant declares that “the distribu¬ 
tion to the life beneficiaries of large sums in the na- 
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ture of stock dividends would seem to be inconsistent 
with the intention of the testatrix as expressed in the 
spendthrift trust provision of her will”. (Brief of 
Appellant 23) It is the understanding of the Appel¬ 
lees that a spendthrift trust provision is intended to 
prevent certain ways of spending and encumbering 
income, not of receiving it. 

In concluding this part of their argument the Ap¬ 
pellees deem it an erroneous statement when the Spe¬ 
cial Master in his Report (R. 55) says: 

‘‘Since the will of Mary II. Lincoln speaks of 
‘income*, and the Courts of this and other juris¬ 
dictions have held that the word ‘income* does not 
include stock dividends, the stock dividend in 
question belongs to the corpus of the estate”. 

The Courts have never made such an apodictical 
statement. AYliat they have stated is, that, in the ah- 
' scnce of contrary testamentary intent , stock dividends, 
if they were such in substance and not merely in form, 
should be considered as an addition to capital. 

It is submitted that such contrary intent was suffi¬ 
ciently shown by the testatrix; that the interpretation 
offered by the Appellees is, at least, “ equally prob- 
able 9f ; and that, therefore, their contention that on the 
strength of the manifested testamentary intent alone, 
the stock dividend should be awarded to income, is 
supported by the law as applied by this Court (Sher¬ 
man v. American Security and Trust Co., supra). 

2. This Dividend is Not a Genuine Stock Dividend. 

It is the Appellant’s contention that the dividend in 
question was a genuine stock dividend, without giving 
a definition of a genuine stock dividend, though the 
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authority on which he mainlv relies that this dividend 
* * 

should be allocated to corpus, Gibbons v. Mahon, supra, 
clearly states the characteristics of a stock dividend in 
contradistinction of a cash dividend: 

“Therefore, when a distribution of earnings is 
made by a corporation among its stockholders, the 
question whether such distribution is an appor¬ 
tionment of additional stock representing capital, 
or a division of profits and income, depends upon 
the substance and intent of the action of the cor¬ 
poration, as manifested by its vote or resolution; 
and ordinarily a dividend declared in stock is to 
be deemed capital, and a dividend in money is to 
be deemed income, of each share. 

“A stock dividend really lakes nothing from the 
property of the corporation, and adds nothing to 
the interests of the shareholders. Its property is 
not diminished and their interests are not in¬ 
creased. After such a dividend, as before, the cor¬ 
poration has the title in all the corporate prop¬ 
erty; the aggregate interests therein of all the 
shareholders are represented by the ichole number 
of shares, and the proportional interest of each 
shareholder remains the same. The only change is 
in the evidence which vepresents that interest, the 
new shares and the original shares together rep¬ 
resenting the same proportional interest that the 
original shares represented before the issue of 
new ones.” (Italics supplied.) 

In an earlier Massachusetts case the criteria stated 
in the Gibbons case as to the nature of a genuine stock 
dividend are already indicated. In Commonwealth v. 
Boston and A. R. Co., 142 Mass. 146, 7 X. E. 716, the 
issue is presented whether a railroad corporation which 
by statute was forbidden to declare stock dividends had 
violated the respective statutory provisions by dis¬ 
tributing shares of its own stock which it had pur- 


34 


chased from a stockholder, the Commonwealth itself, 
to its remaining stockholders. It was contended that 
such distribution would be a stock dividend. The Court 
held: 


“Literally they are, but it is certainly open to 
grave doubt whether a division of shares which 
have once been fully paid for to a corporation, and 
have since been purchased by such corporation 
with its surplus earnings would fall within the 
mischief intended to be guarded against by the 
statute, and properly be termed stock dividend 
within its meaning. ” 

Where a stockholder in payment of a debt to the 
corporation had turned over his stock to the corpora¬ 
tion which kept it as treasury stock and later distrib¬ 
uted it as a “stock dividend”, it was held in Green v. 
Bissell, et al., 79 Conn. 547, 65 Atl. 1056, that such dis¬ 
tribution was not a genuine stock dividend. The court 
said: 


“The declaration of a stock dividend involves 
the creation and issue of new shares of stock. The 
basis of the issue, in so far as payment into the 
corporation is not required of the recipient, is sur¬ 
plus assets which thus become converted into strict 
capital with all which that implies. From the 
process there results an increase of both the num¬ 
ber of outstanding shares and the amount of the 
corporate assets which have had that peculiar 
dedication to the corporation which, as explained 
in Smith v. Dana, entitles them to the name of 
capital, strictly speaking. Smith v. Dana, 77 Conn. 
543, 552, 60 Atl. 117, 69 L. R. A. 76, 107 Am. St. 
Rep. 51. It is also one of the incidents of a stock 
dividend that the stockholder, who receives his 
pro-rata proportion of the new issue, while he ac¬ 
quires the ownership of more shares, adds nothing 
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to his proportionate ownership of the assets of 
the corporation. His holding , after the new issue , 
bears precisely the same ratio to the total of the 
outstanding shares of the corporation as did his 
previous holding to the previous total. Terry v. 
Eagle Lock Co., 47 Conn. 141,145. The underlying 
idea of a cash dividend , on the other hand , is the 
distribution to shareholders , as the rewards of the 
corporate enterprise, of a portion of the profits or 
surplus assets of the corporation. Usually the as¬ 
sets thus divided are in the form of cash and the 
distribution a cash one. This, however, is not nec¬ 
essarily so, and there is no departure in principle 
or essence if the distributed assets chance to be in 
some other form of property. Leland v. Hayden, 
102 Mass. 543; Citv of Allegham* v. Pittsburgh, A. 
and M. P. K. Co., i?9 Pa. 414, 36 Atl. 161; Olsen v. 
Homestead Land Company, 87 Tex. 368, 2S S. IV. 
944; Secott v. Central RR. Co., 52 Barb. (X. Y.) 
45; Cook on Corporations * * *. Whatever form 
the distribution takes the result is always the re¬ 
duction of both the corporate assets and surplus 
by just the amount of the distribution. Something 
is taken from the corporation and given to the 
shareholders. That which is distributed becomes 
released from all corporate control and comes un¬ 
der the dominion of the share owners. The shares 
in contention here constituted no new issue. They 
had long been outstanding as paid up stock. They 
were not issued in consideration of a capitaliza¬ 
tion of surplus. Their distribution did not in¬ 
crease either the number of outstanding shares 
or the amount of corporate capital. When the dis¬ 
tribution teas complete each stockholder owned a 
larger proportion of the corporate assets than be¬ 
fore; the ratio of his ownership of shares to the 
total number had been increased. Surplus assets 
had been taken from the corporation and given to 
the share owners. The corporate assets had thus 
become diminished and the shareholders’ indepen- 
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dent ownership increased. It is true that what 
was distributed was the shares of stock of the dis¬ 
tributing corporation. But that was but an acci¬ 
dent of the situation and an unimportant one. It 
was no more significant of the real character of 
the transaction than had it been the shares of some 
other corporation, or other property, or cash paid 
in satisfaction of the original stockholders’ debt 
in lieu of which the stock was obtained. The ac¬ 
quisition of this stock by the distributing corpora¬ 
tion was an incident of his business. As a result 
it became and was held as among its assets, and 
as such, and as helping to create a net surplus 
justifying a dividend, it was divided to the stock¬ 
holders precisely as any other assets might have 
been. The distribution must therefore, be treated 
as a cash and not as a stock dividend; as income 
therefore and not as capital. The fact that the 
stockholders and directors in their votes authoriz¬ 
ing and carrying into effect the distribution, mis¬ 
named it a stock dividend cannot , of course , 
change its palpable character . Bulkeley v. Worth¬ 
ington Eccl. Society, 78 Conn. 526, 528, 63 Atl. 
351.” (Italics supplied.) 

In DeKoven ct al. v. Alsop et al ., 205 Ill. 309, 6S 
N. E. 930, the Court had to construe a provision in a 
will wherein the rest and residue of the estate was 
given to trustees to hold, invest, grant, manage and 
care for the same and to pay the net income thereof to 
the testator’s widow during her life and upon her death 
to divide the residue between remaindermen. The 
trust estate contained a number of shares of capital 
stock of several corporations which since the death of 
the testator had declared in one case a stock dividend 
and in another, a stock dividend and rights to sub¬ 
scribe at par for new shares of stock. The question 
for the determination of the Court was, whether these 
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stock dividends and rights are to be considered net in¬ 
come within the meaning of the provision of the will, 
payable to the life beneficiary or whether they con¬ 
stituted capital going ultimately to the remaindermen. 
The Court said: 

“There is a clear distinction between an extra¬ 
ordinary cash dividend no matter when earned, 
and stock dividends. The one is a disbursement 
to the stockholders of accumulated earnings and 
the corporation at once parts irrevocably with all 
interest therein. The other involves no disburse¬ 
ment by the corporation. It parts with nothing to 
the stockholder. The latter receives not an actual 
dividend, but certificates of stock which evidence 
in a new proportion his interest in the entire cap¬ 
ital. 

“A stock dividend gives the stockholder merely 
the evidence of additions made by the corporation 
to its oivn capital. He can, it is true, still retain 
the old stock certificates and sell the new ones, but 
by so doing he parts with so much of his interest 
in the capital of the corporation. The profit he 
may so derive is of the same nature as he would 
receive if no earnings had been added to capital 
and no stock dividend had been declared but the 
market value of his stocks should have arisen 
above par by reason of increased earnings and 
larger cash dividends declared thereon, and he 
should sell so much of it as represents the rise 
above its original par value. He would thus dimin¬ 
ish his capital, although the earning power of 
what he has left might afterwards equal that of 
his original investment. It is capital that he parts 
with •“ * *. 

“Stock dividends add nothing to the capital of 
the corporation nor to the capital of the stock¬ 
holder. They may make it easier for the latter to 
dispose of a part of his interest. It was the addi¬ 
tion made to the plant or capital of the concern 
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out of earnings which increased the value of his 
shares and the stock dividends merely represent, 
in a new form, a part of what the original stock 
would otherwise represent”. (Italics supplied.) 

The Court in this case ultimatelv decided that the divi- 

•> 

dends in question were genuine stock dividends be¬ 
cause thev constituted merelv a distribution of evi- 
deuces of capital which was already accumulated by 
the corporation in the lifetime of the deceased aud, 
therefore, was represented by the shares outstanding in 
his name at the time of his death. 

In Gray et al. v. Hemenicay, 212 Mass. 239, 9S X. E. 
789, the Court stated: 

“// is the characteristic feature of a stock divi¬ 
dend that the property of the corporation itself 
remains unchanged, but that each one of the new 
shares of the increased capital stock represents a 
smaller fractional interest than before in the 
total amount of the corporate property. On the 
other hand, it is the characteristic feature of a 
dividend declared and paid wholly from the net 
profits or earnings that it does diminish the prop¬ 
erty of the corporation by exactly the amount of 
the dividend so paid out, while it leaves the frac¬ 
tional interest represented by each share of the 
capital exactly what it was before. Gibbons v. 
Mahon, 136 U. S. 549, 559, 560 10 Sup. Ct. 1057, 
34 L. Ed. 525. Tested in this way the dividend in 
question was not a stock dividend properly so 
called. It left the corporation the poorer by what 
was given to the stockholders; it left the propor¬ 
tional interest of each stockholder in the dimin¬ 
ished quantum of the property exactly what it had 
been. As in Leland v. Hayden, nbi supra, we do 
not regard the fact that the dividend was payable 
in stock as decisive. Just as a dividend purport¬ 
ing to be made in cash will be regarded as a stock 


39 


dividend, when it manifestly was intended to be 
such, because the real nature of the transaction 
must be determined from what was done carrying 
it out.” (Italics supplied) 

Applying the criteria offered in the foregoing cases 
to the stock dividend in question, the transactions un¬ 
derlying its distribution may be stated in simple form 
as follows: 

The Continental Illinois Bank and Trust Company, 
of Chicago, Illinois, was reorganized in consequence of 
the banking holiday in 1933 and by this reorganization 
converted from a State Bank into a National Banking 
Association (Act. of Dec. 23, 1913, c. 6, Sec. 8, 38 Stat. 
258, Sec. 35, Title 12, U. S. C. A.). Its authorized capi¬ 
tal was fixed at $75,000,000, divided into $50,000,000 
par value of Preferred Stock and $25,000,000 par 
value of Common Stock, the par value of each share 
in both classes of stock being $33.33. The Articles of 
Association, adopted in agreement with the Comptrol¬ 
ler of the Currency, contained detailed provisions with 
regard to the retirement of the preferred stock, all of 
which was held by the Reconstruction Finance Corpo¬ 
ration. (R. 74-75) In order to maintain the capital 
of the bank at its authorized amount, as preferred 
stock was retired, new common stock had to be issued 
in lieu thereof. The operations of the bank in 1937 re¬ 
sulted in net earnings in excess of $15,000,000. The di¬ 
rectors, upon approval of the Comptroller of the Cur¬ 
rency, decided to retire $10,000,000 par value of pre¬ 
ferred stock, the original amount of which had already 
been reduced to $35,000,000, and the amount of com¬ 
mon stock increased to $40,000,000 in consequence of 
prior retirements in accordance with the Articles of 
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Association. The status of the bank, on January 14, 
193S, date of call for the preferred stock and corres¬ 
ponding declaration of a “stock dividend” on the 
common shares, discloses the following picture, in 
round amounts, before and after completion of the 
transactions. (R. 21, 73, 99) 

Before 

Authorized capital outstanding 

Common $40,000,000 

Preferred 35,000,000 

- $ 75,000,000 

Undivided profits 14,000,000 

Corporate property excl. net earn¬ 
ings 1937 89,000,000 

Net earnings 1937 15,000,000 

Total corporate property at date 
of distribution 

After 

Authorized capital outstanding 

Common $50,000,000 

Preferred 25,000,000 

Undivided Profits 

Total corporate property after dis¬ 
tribution $ 89,000,000 

The difference between the total corporate property 
before and after the distribution, therefore, amounted 
to $15,000,000, of which $10,000,000 was paid to the 
holders of preferred shares and the balance applied to 
cash distributions and surplus. 


$104,000,000 


$ 75,000,000 
14,000,000 
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In other words, what happened in this case was, that 
the Bank used §10,000,000 of its 1937 net earnings to 
purchase its oicn preferred stock, and, instead of dis¬ 
tributing the preferred shares so acquired, changed 
them, for obvious reasons, into common shares and 
distributed those to the holders of common shares. 
The effect of this transaction, as can be seen from the 
above account, was: 

1. The bank parted with $10,000,000 of its property, 
to wit, part of its net earnings for 1937. 

2. The amount of authorized capital and undivided 
profits remained the same. 

3. The number of shares of common stock was in¬ 
creased, but the proportional interest of each share 
into the total capital assets of the bank remained the 
same; or, from the standpoint of the individual holder 
of common shares: the value of his original share 
into the total property of the corporation was not 
diluted; it remained the same and the new shares con¬ 
stituted an increase of his proportionate share into the 
total corporate property. 

The Appellees submit that this analysis shows con¬ 
clusively that the dividend in question was not a genu¬ 
ine stock dividend; that it was so merely in form. The 
new shares, in this case, do not present mere additional 
evidence of ownership which existed already before 
the distribution; do not mean merely a mobilization of 
part of the intrinsic value of the original shares before 
distribution; the book or “intact’ value of the original 
shares remained the same (E. 120). 

Consequently, even if it be assumed, that the intent 
of the testatrix was not sufficiently clear as to permit 
the allocation of this dividend to income, its character 
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of a disguised cash dividend makes its exemption from 
the Massachusetts Rule imperative. 

Appellant’s contention, therefore, that, if the decree 
below is affirmed, there will be a considerable destruc¬ 
tion of the corpus, not only in the amounts involved in 
the present issues but also to the extent of further 
stock dividends, appears to be entirely without founda¬ 
tion. Aside from the fact that stock dividends to be 
distributed possibly some time in the future are at 
present not in issue at all, the fact of adducing this 
probability for the purpose of swelling the volume of 
the pretended destruction of the trust corpus suggests 
strongly the question: For whose benefit was this 
trust created ? For the beneficiaries or the corporate 
trustee? (Brief of Appellant 17, 26) 

F. Concurrence of Co-Trustees in the Administration 

of the Trust. 

The Appellees do not question the general rule that, 
if a trust is vested in two or more trustees, they are 
deemed to hold as a unit and by joint tenancy. From 
this joint tenancy arises the rule that in all discre¬ 
tionary matters, that is, such as embody an alternative, 
trustees must act concurrently. (Ublioff v. Branden¬ 
burg, 26 App. D. C. 3.) (Brief of Appellant 16, 33) 

It is, however, the contention of the Appellees that 
this general rule cannot be used,—even if a “discre¬ 
tionary” power and not a “conditionally mandatory” 
one, as the Appellees believe to have shown before, 
were involved—, to frustrate the intent of the testa¬ 
trix by a permanent stalemate. It is too obvious, to 
argue in detail that it will then be the task of this 
Court to order the stalemate terminated in accordance 
with its decision of the issues presented. 
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CONCLUSION. 

In conclusion, it is respectfully submitted: 

1. That in pursuance of the clearly expressed intent 
of the testatrix throughout the entire will, to favor, 
whenever possible, the life beneficiaries in determin¬ 
ing income and principal of the trust estate, the Execu- 
tors-Trustees, by reason of the specific power con¬ 
ferred upon them in paragraph “Eleventh” of the will, 
are under a duty to award the earnings received dur¬ 
ing the period of administration on that portion of the 
estate which was used to pay legacies, taxes, costs of 
administration and other expenses, to the income of 
the trust and to distribute the same to the life bene¬ 
ficiaries ; 

2. That, not only in pursuance of the manifested in¬ 
tent of the testatrix, but also for the reason that the 
five hundred shares of common stock of The Continen- 
tal-Illinois National Bank and Trust Company are not 
a genuine stock dividend, the Executors-Trustees must 
award this dividend to trust income and distribute the 
five hundred shares of common stock to the life bene¬ 
ficiaries. 

Accordingly the decree should be affirmed. 

Respectfully submitted, 

James C. "Wilkes, 

Attorney for Appellees. 
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<Hntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
October Term, 1939. 


No. 7481. 


AMERICAN SECURITY AND TRUST COMPANY, 
one of the Executors and Trustees under the 
will of Mary H. Lincoln, Deceased, Appellant> 

v. 

NORMAN B. FROST and FREDERIC N. TOWERS, 
two of the Executors under said will, et al., 
Appellees. 


APPELLANT’S REPLY BRIEF. 


The Primary Intention of Testatrix Was to Preserve 
Estate Intact for Benefit of Her Own Descendants, 
Including Issue of Her Grandchildren. 


The three briefs filed by counsel for appellees may 
convey the impression that appellant Trust Company 
is championing the cause of the “corporate remainder¬ 
men” to the detriment of testatrix’ “own kin.” 
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On the contrary, agreeing with the authorities cited 
i by appellees that the intention of the testatrix, as ex¬ 
pressed in her will, shall prevail, provided it be con¬ 
sistent with the rules of law (Smith v. Bell, 6 Pet. 6S; 
Colton v. Colton, 127 U. S. 300),—appellant contends 
that the primary intention of the testatrix , as ex¬ 
pressed in her will, was to have her Trustees preserve 
! the principal of her residuary estate intact (R. 13), as 
long as permitted under the rule against perpetuities 
and restraints on alienation, and to pay the “income” 
therefrom (under the protection of spendthrift trust 
provisions) to her own direct descendants, including 
1 those living at the time of the execution of her will, 
i namely, her two daughters and three grandchildren, 
and also the “issue by direct descent of any deceased 
grandchild” (R. 13). 

Only in case of “a failure of grandchildren and their 
issue by direct descent” (R. 14), both daughters having 
i died, was the entire residuary estate to go to the cor¬ 
porate remaindermen and, certainly so far as the will 
itself discloses, this contingency was regarded by tes¬ 
tatrix as remote. 

If, as appellees claim, testatrix thought that there 
i would be no descendants of her grandchildren, it is un- 
| likely that she would have repeatedly made such elab- 
! orate provisions in the Seventh and Eighth paragraphs 
of her will (R. 12-13) for the payment of income and 
ultimately for the distribution of principal to the issue 
of her grand children by direct descent, even stating in 
detail that such issue should take “by representation, 
per stirpes and not per capita” (R. 13). 

Appellees, however, seek to overcome the unambigu¬ 
ous language of the will itself by a fragment of inad¬ 
missible testimony offered by appellee Frost that tes¬ 
tatrix told him that she would probably have no direct 
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issue other than those living when the will was made, 
but such testimony was excluded by the Special Mas¬ 
ter (R. 70) and objection Xo. 3 of appellees, Frost and 
Towers, to the action of the Special Master in regard 
thereto (R. 103) was overruled by the lower Court in 
the final decree (R. 123), from which no cross-appeal 
was perfected. 

In view of the exclusion of Frost’s testimony to the 

•» 

above effect, he was not cross-examined with respect 
thereto and obviously such a statement is no part of 
the record (R. 69) and should have no place in the 
briefs of counsel for any of the parties. (Frost and 
Towers brief, pp. 12-13; Wilkes’ brief, pp. 11-13.) 

It was not at all improbable that testatrix’ grand¬ 
children would have issue. At the time she executed 
her will, testatrix must have been in the neighborhood 
of ninety years old, as her oldest child was sixty-seven 
years of age (R. 68). No medical testimony was of¬ 
fered to indicate that the grandchildren were incapable 
of having issue. It frequently happens that marriages 
which are unproductive of issue for many years, never¬ 
theless turn out to be productive. Childless wives 
sometimes die and their husbands remarry and have 
issue. Is it not reasonable to suppose that although 
no great-grandchildren of the testatrix had been born 
at the time the will was executed, she expected that 
in the normal course of events such descendants would 
come into being? If she had thought otherwise, would 
she not have directed the gradual distribution of most 
of the corpus of her estate to her children and grand¬ 
children, whom she wished to “favor” rather than re¬ 
mote, contingent corporate remaindermen ? 
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“Slocum Fund” Constitutes Corpus. 

Counsel for the Ishani appellees devote a consider¬ 
able part of their brief (pp. 4-16) to a detailed com¬ 
parison of the Lincoln 'Will with the Slocum Will con¬ 
strued in Proctor, ct nl., v. American Security and 
Trust Co.. Executor, et at.. 69 App. D. C. 70, 98 F. (2d) 
599. 

Appellant has never claimed that the language used 
in the two wills were identical, but neither of them 
mentioned in express terms the earnings on that por¬ 
tion of the estate which was afterwards sold and the 
proceeds used to pay the estate's obligations and both 
wills bequeathed the residuary estate in trust to pay 
the income therefrom to life tenants. 

The principle of law decided in the Slocum case is, 
therefore, applicable to the Lincoln Will, namely, that 
the general rule is in force in the District of Columbia 
to the effect that “the earnings upon testator’s prop¬ 
erty, derived during the course of administration, used 
to pay costs of administration, debts and legacies, if 
not disposed of by the express terms of the will, are 
added to the residuary trust as part of its corpus,” 
(quoting from Slocum case). 

No Question as to Genuineness of Stock Dividend. 

Counsel for Jessie Lincoln Randolph and her chil¬ 
dren devotes ten pages of his brief (pp. 32-42) to an 
attempt to show that the stock dividend herein involved 
is not a stock dividend. Apparently realizing that his 
argument is not convincing, he argues that at least a 
“question” arose as to whether the stock dividend 
constituted principal or income (p. 20 of his brief), 
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and that the Trustees should decide this “question” in 

favor of the life beneficiaries. 

That there is no question as to the genuineness of the 

stock dividend is demonstrated conelusivelv bv an ex- 

» * 

animation of the Resolution adopted by the Board of 
Directors of the Bank on January 14, 193S, declaring 
the stock dividend (R. 17-21). 

Before the Resolution, the capital of the corporation 
consisted of: 

Common stock $40,000,000 

Preferred stock 35,000,000 

Total $75,000,000 

After the adoption of the Resolution, the capital con¬ 
sisted of 

Common stock $50,000,000 

Preferred stock 25,000,000 

Total $75,000,000 

This was accomplished by retiring $10,000,000 of 
preferred stock held by the Reconstruction Finance 
Corporation and simultaneously “ capitalizing ” $10,- 
000,000 derived from undivided profits, and issuing 
against it a common stock dividend of the par value of 
$10,000,000 (R. 19-20). 

This common stock was distributed proportionately 
(one share for each four shares) among all holders of 
common stock, so that the proportionate interest of 
each holder of common stock in the assets of the cor¬ 
poration was exactly the same immediately after as it 
was immediately before completion of this bookkeep¬ 
ing operation. 
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In substance, the directors, instead of distributing all 
of the profits as cash dividends to the holders of com¬ 
mon stock, retired preferred stock, which was equiva¬ 
lent to paying off an obligation to the Reconstruction 
Finance Corporation, and capitalised a large part of 
the remaining undivided profits by issuing against this 
capital a genuine stock dividend. 

Under the Massachusetts rule in force in the District 
of Columbia, all cash dividends are income and all stock 
dividends are principal: 

Gibbons v. Mahon, 136 U. S. 549; 

Eisner v. Macomber, 252 U. S. 189; 

Lanston v. Lanston, 53 App. D. C. 340. 

The Lincoln Estate received no cash , but 500 shares 
of common stock as its share of a genuine stock divi¬ 
dend. 

In the case of the Rockefeller Trust ( Chase Bank v. 
Chicago, Title <0 Trust Co., 279 N. Y. S. 327, affirmed 
271 X. Y. 603), upon which appellees rely, the life bene¬ 
ficiaries were entitled to receive only so much of the 
income as a certain Committee deemed wise, and the 
Trustee, with the consent of the Committee, was given 
express power by the will to distribute as “income” 
such items as “capital gains, stock dividends, or stock 
rights. ’ ’ 

If the Lincoln Will had contained a similar provision 
expressly authorizing stock dividends, or any other 
portions of principal, to be distributed from time to 
time among life beneficiaries, such direction would have 
controlled, but the Lincoln Will instructed the Trustees 
to distribute only “net income” among the life bene¬ 
ficiaries and that meant “net income” as defined by 
the decisions in force in the District of Columbia. 
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Nowhere in the will were the Trustees authorized to 
designate arbitrarily as income a genuine stock divi¬ 
dend, or any other portion of the principal, which was 
to be held “intact for the purposes” expressed in the 
will. 

The case of Dumaine v. Dumaine (Mass.), 16 X. E. 
(2d) 625, 118 A. L. R. 834, upon which appellees also 
rely, has already been distinguished, pages 43-44 of 
appellant’s main brief. 

“The general rule in the absence of specific pro¬ 
visions in the trust instrument is that stock divi¬ 
dends are to be allocated to principal.” 

Remsen on Preparation of Wills and Trusts, 
(2d ed.), page 383, citing cases. 


The Power. 

Item Eleventh of the Lincoln Will begins with the 
words, “For the purpose of carrying out the provi¬ 
sions of this my will, I give unto my Executors and 
Trustees” certain powers, including the authority and 
power “to decide finally any question that may arise 
as to what constitutes income and what principal.” 

The quoted language most certainly indicates that 
the power was intended to aid the Executors and Trus¬ 
tees in the management of the trust estate in accord¬ 
ance with the plan set forth and under the directions 
contained in Items Seventh to Ninth of the will , and 
not as an independent bequest of corpus or grant of 
power to enable the Executors and Trustees to dis¬ 
tribute to the life beneficiaries items which the law in 
force in this jurisdiction regards as corpus. 

Viewed in this light, the language used in the will is 
perfectly clear and understandable, the will receives a 
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construction that gives to all of its provisions their 
natural meaning and makes them consistent and har¬ 
monious. 

As hereinbefore pointed out, the almost inti united 
express powers given in the Rockefeller trust and in 
the Dumaine trust, to determine whether any moneys, 
securities, properties, stock dividends, rights or other 
things received by the trustee, or forming a part of 
the trust assets, constituted income or corpus, were 
interpreted and construed in the light of the purposes 
clearly specified in the language of the trust instru¬ 
ments taken as a whole. (See Chase Bank v. Chicago 
Title <£ Trust Co., and Dumaine v. Dumaine, supra). 
Those cases do not furnish authoritv for the construe- 

rnr 

tion of the limited power contained in the Lincoln Will 
to resolve mere “ questions ” that may arise as to what 
constitutes income and what constitutes corpus. Xot 
only is the language creating the power limited to a 
“question” in the Lincoln Will, but there is no testa¬ 
mentary scheme or purpose of the character set forth 
in the Rockefeller and Dumaine trusts which would 
justify the trustees in declaring that to be income 
which the law says is corpus, or vice versa. 


The Rule of Concurrence. 

This Court is urged by the individual Executors and 
Trustees to abandon the well established rule requiring 
Trustees to act jointly in the exercise of their powers, 
unless the instrument creating the trust gives the ma¬ 
jority the right to exercise the power. 

We have been unable to find any decided case or 
responsible statement of an accredited legal text book 
writer to support appellees’ contention that the rule is 
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an ancient one and should be abandoned. The rule 
was adopted, first, because it carries out the intention 
of the testator or settlor of a trust expressed in the in¬ 
strument creating the trust , and second, because the 
Trustees have joint title to all assets, real and personal, 
joint authority and joint responsibility, in the absence 
of an expression to the contrary. 

“If there are two or more trustees, the powers 
conferred upon them can properly be exercised 
onlv bv all of the trustees, unless it is otherwise 
provided by the terms of the trust.” 

Restatement of the Law of Trusts, Sec. 193. 

See, also: 

Bogert, Trust and Trustees, Sec. 5.34; 

Ubhoff v. Brandenburg, 26 App. D. C. 3. 

If the testatrix had intended and desired to vest the 
individual Executors and Trustees with the power to 
decide questions by a “majority rule”, it would have 
been a simple matter to have inserted such a qualifica¬ 
tion of the power in the will. 


Retention of the Stock Dividend and “Slocum Fund” 
as Part of the Corpus Will “Favor”, That is, be to 
the Ultimate Advantage of the Life Beneficiaries. 

The so-called “Slocum Fund” of $38,01 S.84 is a non¬ 
recurring item of less importance than the stock divi¬ 
dend. The 500 shares of stock already received were 
valued at $64,800, but it appears that additional stock 

dividends are almost certainlv to be declared bv the 

* » 

same Company and that 1250 shares thereof, valued at 
$162,000.00, will be allocated to the Lincoln Estate. It 
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is not unlikely that stock dividends will be declared 
also by other corporations in which the Lincoln Estate 
has a stock interest. 

If the Slocum Fund and all stock dividends, hereto¬ 
fore and hereafter declared, are distributed to the life 
tenants, there will be a serious impairment of the 
corpus of the residuary estate and consequently a con¬ 
siderable and continuous reduction in the income pay¬ 
able to the life beneficiaries. 

Testatrix’ desire to have her residuary estate held 
intact (R. 13) and to have her Trustees see that the 
income therefrom payable to her descendants, includ¬ 
ing the issue of her grandchildren, should not be re¬ 
duced is evidenced not only by the specific spendthrift 
trust provision in the will (R. 13), but also by the care¬ 
fully worded directions for an increase in the income 
payable to surviving; descendants upon the death of 
one or more ofAdescendants (R. 13). Furthermore, 
testatrix made specific provision in paragraph Eighth 
of her will that upon the death of her two daughters, 
each grandchild then living should be paid $100,000 in 
cash (R. 13), thus clearly indicating how much true 
corpus she desired them to have. 

Conclusion. 

We assume that skilled legal draftsmen in preparing 
a will for an aged testatrix, in which they are named 
as individual executors and trustees and given specific- 
powers with their corporate co-fiduciary, employed 
language which they deemed appropriate to convey 
their own meaning as well as the intentions of the tes¬ 
tatrix, and that if they had intended or she had de¬ 
sired that power should be given to the individual ex- 
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ecutors and trustees to override the conservative opin¬ 
ion of the corporate trustee, or established principles 
of law in force in this jurisdiction ,—they would have 
adopted clearer language to make effective such an 
unusual purpose and not have left their meaning to 
argument and inference. 

In the absence of such a clear expression in the 
will, influence resulting from long association with 
members of the decedent’s family, which may uncon¬ 
sciously have impelled the individual fiduciaries to 
vield to the wishes of the members of the familv now 

m> * 

living to obtain immediate distribution of the property 
involved herein, should not affect the judgment of a 
disinterested corporate fiduciary in the impartial dis¬ 
charge of its duties to carry out the primary intention 
of the testatrix to have her entire residuary estate pre¬ 
served intact so that the income payable to the life 
beneficiaries will not be impaired either by creditors 
of descendants who may be improvident (note spend¬ 
thrift trust provisions), or by a premature distribution 
of a substantial part of the corpus. 

The individual Executors and Trustees suggest on 
page 9 of their brief that everyone was fully “pro¬ 
tected” by the decree of the lower Court and that an 
appeal to this Court was unnecessary. Appellant, how¬ 
ever, believes that the question of “protection” should 
not be the sole principal to guide a trustee in the per¬ 
formance of his duty to look out for the interests of all 
beneficiaries, those in expectancy as well as those in 
being. 

It is the duty of the trustees, acting together, to con¬ 
serve and protect the interests not only of the present 
beneficiaries but of all persons who may hereafter be¬ 
come such and to obtain an authoritative judicial in- 
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terpretation for their guidance as fiduciaries in dealing 
with similar and conceivably more important questions 
which may arise hereafter when the present individual 
fiduciaries may not be here to join in their solution. 

It requires no extended argument or citation of au¬ 
thorities, therefore, to support the view that appellant 
would have been subject to severe criticism if it had 
acquiesced in a decision of the lower Court which ap¬ 
pellant sincerely believed to be erroneous, 
j It is respectfully submitted that the decree of the 
lower Court should be reversed, with directions to en¬ 
ter a decree directing the Executors and Trustees to 
retain the stock dividend and the Slocum Fund as part 
of the principal of the residuary estate. 

Frederic D. McKjenxey, 
John S. Flannery, 

G. Bowdoin Craighill, 

John E. Larson, 

Attorneys for Appellant. 



